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<Legislative day of Thursday, June 21, 1979) 

The Senate met at 9: 15 a.m., on the 
expiration of the recess, and was called 
to order by Hon. WILLIAM PROXMIRE, a 
Senator from the State of Wisconsin. 

PRAYER 
The Chaplain, the Reverend Edward 

L. R. Elson, D.D., offered the following 
prayer: 

Let us pray. 
Our Father-God, we thank Thee for 

our creation, our preservation, the means 
of grace and especially for the altar of 
prayer which unites us in communion 
with Thee. Keep our Nation under Thy 
sovereignty, Thy guidance, and Thy 
judgment. Spare us from sectional, sec
tarian, racial, and ethnic divisions which 
frustrate national purpose and obstruct 
world peace. Forge into one united people 
the multitudes which have come here 
from diverse kindreds and tongues to 
become through many generations one 
nation under God. So wilt Thou give us 
grace and wisdom to keep alive the faith 
of the Founding Fathers, faith in the in
tegrity of free man, faith in the invinci
bility of goodness and justice and mP.rcy. 
Lord, be with all those who in the service 
of this Government work for that coming 
kingdom whose builder and maker is 
God. Amen. 

APPOINTMENT OF ACTING PRESI
DENT PRO TEMPORE 

The PRESIDING OFFICER. The clerk 
will please read a communication to the 
Senate from the President pro tempore 
(Mr. MAGNUSON). 

The assistant legislative clerk read the 
following letter: 

U.S. SENATE, 
PRESIDENT PRO TEMPORE, 

Washington, D.C., September .25 .. 1979. 
To the Senate: 

Under the provisions of rule I, section 3, 
of the Standing Rules of the Senate, I hereby 
appoint the Honorable WILLIAM PRoxMmE, 
a Senator from the State o! Wisconsin, to 
perform the duties of the Chair. 

WARREN G. MAGNUSON, 

President pro tempore. 

Mr. PROXMIRE thereupon assumed 
the chair as Acting President pro tem
pore. 

RECOGNITION OF THE MAJORITY 
LEADER 

The ACTING PRESIDENT pro tem
pore. Under the previous order, the ma
jority leader is recognized. 

THE JOURNAL 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the Jour
nal of the proceedings be approved to 
date. 

The ACTING· PRESIDENT protem
pore. Without objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I have no request for my time unless the 
minority leader needs it. 

RECOGNITION OF THE MINORITY 
LEADER 

The ACTING PRESIDENT pro tem
pore. Under the previous order, the Sen
ator from Tennessee is recognized. 

Mr. BAKER. Mr. President, I have no 
need for my time. I observe, however, 
that the distinguished junior Senator 
from Virginia has a special order this 
morning to speak on a.n important sub
ject. 

I offer him the time I may have re
maining under the standing order if he 
believes that time allocated under the 
special order is inadequate. 

Mr. ROBERT C. BYRD. That is fine. 
Mr. WARNER. I thank the majority 

and minority leaders. 
Mr. ROBERT C. BYRD. Mr. President, 

the distinguished Senator from Wiscon
sin who now presides over the Senate has 
an order for this morning. If he should 
need additional time, I will be glad to 
yield him part of my time and also if Mr. 
WARNER needs additional time I will be 
glad to add to the time that the minori
ty leader is yielding. 

THE CALENDAR 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the Sen
ate proceed to the consideration of 
Calendar Orders No. 336 and No. 303. 
· The ACTING PRESIDENT protem
~ore. Is there objection? 

Mr. BAKER. Mr. President, reserving 
the right to object, and I do not plan 
to object, these items are cleared on our 
calendar. We have no-objection to their 
consideration. 

BUD(!ET ACT WAIVER 
The resolution <S. Res. 218) waiving 

section 402 (a) of the Congressional 
Budget Act of 1974 with respect to the 
consideration of H.R. 3923, was con
sidered and agreed to, as follows: 

Resolved, That pursuant to section 402 
(c) of the Congressional Budget Act of 
1974, the provisions of section 402(a) of 
such Act are waived with respect to the 
consideration of H.R. 3923. Such waiver Is 
necessary because of the delay in develop
ment of an administration proposal !or re
authorization of the Commission to be 
funded. Moreover, funding for this purpose 
has been assumed in the fiscal year 1980 
buct.get and included in fiscal year 1980 
appropriations. Also, the nature (grants to 
agencies and institutions) of the program 
makes Its uninterrupted continuation im
portant and a waiver would not be tiis-

ruptive to the budget process because of 
the size ($4,000,000) of the program and 
Its inclusion in budget appropriations ac
tions. 

Mr. ROBERT C. BYRD. Mr. Presi
dent, I move to reconsider the vote by 
which the resolution was agreed to. 

Mr. BAKER. Mr. President, I move to 
lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

NATIONAL HISTORICAL PUBLICA
TIONS AND RECORDS COMMIS
SION 
The ACTING PRESIDENT protem

pore. The clerk will state the bill by title. 
A bill (H.R. 3923) to amend chapter 2& of 

title 44, United States Code, to extend !or 
2 years the authorization of appropriations 
for the National Historical Publications and 
Records Commission, and !or other purposes. 

The Senate proceeded to consider the 
bill. 
• Mr. PRYOR. Mr. President, in 1934 
Congress established the National His
torical Publications Commission to pro
mote the collection and publication of 
the papers of outstanding citizens of the 
United States. For the first 30 years of 
its existence, the Commission operated 
without the support of public appropria
tions. 

Today we are considering H.R. 3923, 
a bill to extend the authorization for the 
National Historical Publications and 
Records Commission at the current level 
of $4 million. H.R. 3923 was favorably 
reported by the Governmental Affairs 
Committee. 

The National Historical Publications 
and Records Commission <NHPRC) is 
chaired by the Archivist of the United 
States and administered by the National 
Archives and Record Service, a compo
nent of the General Services Administra
tion. The Commission recommends 
grants to Federal, State, local, and non
profit agencies to safeguard historical 
materials and to make them more widely 
known and available for public use. 

From private individuals, historical 
societies, libraries, and other institutions 
and repositories across the Nation, the 
projects under the Commission's aegis 
are gathering and publishing the written 
record of our history-of all periods and 
all areas of the country. The Commission 
offers advice and encouragement in all 
facets of documentary publication, es
tablishes training programs for editors, 
and sponsors conferences and seminars 
on historical editing. It also assists edi
torial projects in searching for and mak
ing accessible valuable collections of his
torical materials previously unavailable 
for research. 

In 1978, the Commission recommended 
68 publications grants, averaging 32,000 

• This "bullet" symbol identifies statements or insertions which are not spoken by the Member on the floor. 
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each, to institutions and organizations in 
23 States and the District of Columbia. 

An extension of the Commission's 
funding authority at its current level will 
allow the Commission to continue func
tioning effectively and will allow Con
gress time to reexamine the Commis
sion's financial needs. 

I support the continuation of the im
portant work of the National Historical 
Publications and Records Commission 
and I urge my colleagues to act favorably 
on H.R. 3923.e 
e Mr. STEVENS. Mr. President, I 
strongly support the passage of H.R. 3923, 
a bill that extends for 2 yeo.rs the au
thorization of appropriations for the 
National Historical Publications and 
Records Commission. 

In 1934 Congress established the Com
mission, and since that time it has com
piled, preserved, and published docu
mentary source materials which had not 
been readily available to the public. 
This Commission has financially helped 
Federal, State, and local agencies and 
nonprofit organizations to enable them 
to collect, describe, preserve, and publish 
documentary sources significant to the 
history of the United States. In fiscal 
year 1978 some of the Commission-sup
ported volumes published were journals 
and papers of Benjamin Henry La
trobe, Daniel Webster, John Adams, 
Alexander Hamilton, Henry Laurens, 
Stephen H. Long, and others. 

As you can see, th..! Commission per
forms a very valuable function in help
ing us in the United States put ourselves 
in the perspective of our whole history. 
Therefore, I urge quick passage of this 
vital piece of legislation.• 

UP AMENDMENT NO. 568 

(Purpose: To extend the authorization of 
appropriations only for fiscal year 1981) 

Mr. ROBERT C. BYRD. Mr. PRYOR has 
an amendment which I send to the desk. 

The ACTING PRESIDENT pro tem
pore. The clerk will report. 

Mr. ROBERT C. BYRD. This amend
ment assures that the bill conforms with 
the Budget Act. 

The assistant legislative clerk read as 
follows: 

The Senator from West Virginia (Mr. RoB
ERT C. BYRD) for Mr. PRYOR proposes an un
printed amendment numbered 568: On page 
1, line 6, strike out " 'September 30, 1980, 
and the succeeding fiscal year' " and insert 
"'September 30, 1981,' and by striking out 
'for each year• ". 

The ACTING PRESIDENT protem
pore. The question is on agreeing to the 
amendment of Mr. PRYOR. 

The amendment was agreed to. 
The ACTING PRESIDENT protem

pore. The question is on the engrossment 
of the amendment and third reading of 
the bill. 

The amendment was ordered to be en
grossed and the bill to be read a third 
time. The bill was read the third time 
and, as amended, passed. 

Mr. ROBERT C. BYRD. Mr. President, 
I move to reconsider the vote by which 
the bill was passed. 

Mr. BAKER. I move to lay that motion 
on the table. 

The motion to lay on the table was 
agreed to. 

The title was amended so as to read: 
An act to amend chapter 25 of title 44, 

United States Code, to extend for one year 
the authorization of appropriations for the 
National Historical Publications and Records 
Commission, and for other purposes. 

Mr. ROBERT C. BYRD. Mr. President, 
I have nothing further. 

Mr. BAKER. I have nothing further, 
Mr. President. 

If the Senator from Virginia has no 
need for my time I will yield it back. 

Mr. President, I yield back the re
mainder of my time, if any, under the 
standing order. 

RECOGNITION OF MR. WARNER 
The ACTING PRESIDENT protem

pore. Under the previous order, the Sen
ator from Virginia <Mr. WARNER) is 
recognized. 

Mr. BAKER. Mr. President, if the Sen
ator will yield, before he makes his state
ment, I ask unanimous consent to with
draw the yielding of the remaining time. 
I yield that time remaining under the 
standing order to the Senator from 
Virginia. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 
The remaining time of the Senator from 
Tennessee is yielded to the Senator from 
Virginia. 

Under the previous order, the Senator 
from Virginia <Mr. WARNER) is recog
nized for not to exceed 15 minutes. 

Mr. WARNER. I thank the Chair. I 
thank the distinguished majority leader 
and the distinguished minority leader for 
their courtesies this morning. 

SALT n 
Mr. WARNER. Mr. President, in recent 

months, I purposely have not taken a 
public stand~ne way or the other~n 
Senate ratification of the SALT II 
treaty. Instead, I have worked with 
other Senators to insure that an arms
limitation treaty, if one becomes the law 
of the land, will enhance the national 
security of the United States and will, 
indeed, place reliable and safe restric
tions on the arms race. 

During this period, I have joined with 
Members of the Senate in expressing 
some legitimate concerns about various 
provisions of the SALT II treaty. 

We have pointed out that the SALT II 
agreement allows the Soviets military 
advantages which are denied the United 
States, and which-unless corrected
will give strategic superiority to the So
viet Union within a few years. 

As one example, the destructive power 
of one class of Soviet missiles alone
the "308 heavies" <SS-18 ICBM's) -ex
ceeds the combined power of all of our 
ICBM's and SLBM's. 

Another example is the Soviets' Back
fire bomber, which the Defense Depart
ment acknowledges is capable of inter
continental missions against the United 
States without refuelin~and can be 
equipped with nuclear cruise missiles. 

Have we reached a determination that 
is convincing that these planes should 
be excluded from the treaty? 

Still other provisions pose treaty am
biguities. The issue of verification, now 
clouded in the public's mind by the 
recent revelations about the presence of 
Soviet combat troops in Cuba, remains. 

The question is: Is this the right time 
for a decision? Does the political atmos
phere permit arrival at a fair and objec
tive resolution of such vital issues? 

I favor rational and genuine arms con
trol, but I do not believe it possible, with 
the political atmosphere in which we 
find ourselves, to achieve this desired 
result in the present or even in the near 
future. 

In the reality of the political atmos
phere that exists today, can the Senate 
fairly and impartially determine 
whether legitimate concerns about the 
SALT II treaty are, in fact, flaws suf
ficient to require changes, renegotiation 
or outright rejection? 

I perceive it impossible at this time. 
I strongly urge the majority leader, 

the minority leader, and my colleagues to 
complete committee hearings on SALT 
II, to prepare committee reports, and to 
continue debate--but not to compel the 
Senate as a whole to take premature, 
hurried final action. 

Delay will not adversely affect the 
chances for a SALT n agreement. The 
Soviet Union and the United States can 
and are moving forward on schedule 
with new and existing weapons per
mitted under the negotiated SALT n 
agreement. 

Mr. President, it is my judgment that 
no final vote on this treaty should oc
cur until the first session of the 97th 
Congress in 1981-until after next year's 
Presidential election. 

It is a waste of time to try to assess 
f~mlt against either the executive branch 
or the Senate as to why the dynamics of 
our political process forces such a deci
sion on this treaty. 

It is not fair, either to those who pres
ently lean in favor of the SALT II 
agreement as written, or to those who 
lean against it unless changes are made, 
to force this decision under the existing 
circumstances. 

These are my reasons: 
First, the fate of this treaty will deter

mine, in large part, the course of our 
national defense policy for the next dec
ade. Therefore, every effort should be 
made to gain widespread public support 
because as the debate has already un
folded, 'a clear perception is emerging 
that the we must strengthen our na
tional defenses across the board. This 
will require greater public support and 
funding for defense. 
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In ever-increasing numbers, the Amer
Ican people are manifestin~;; a concern 
that this treaty somehow is in confiict 
with their basic instinct of what is 
needed for their long-term survival. 

This extended time will afford the 
Congress an opportunity to examine with 
care the 5-year defense plan which will 
be forthcoming early in 1980. 

This Nation is witnessing now, in the 
closing days before October 1, the results 
of one treaty which did not have wide
spread public support and was ratified 
by only a single vote--the treaty on the 
Panama Canal. 

We do not want a repeat. 
Second, poll after public opinion poll- · 

rightly or wrongly-is depicting a.n ad
ministration of steadily declining in:fiu
ence, declining to a position in which it 
is questionable whether it has the 
strength to turn back the thrust of sena
torial critics demanding change or, con
versely, accept legitimate requirements 
for change and perform the requisite 
diplomatic steps with the Soviet Union 
to gain final acceptance of the treaty. 

Third, the schedule of deliberation on 
SALT II during 1979 is inconclusive. I do 
not make this observation in any criti
cism of the majority or minority leader, 
but it is a statement of fact. There is 
now, to my knowledge, no fixed date for 
the commencement of floor debate, and 
the reporting dates of the two commit
tees-Foreign Relations and Armed 
Services-are undetermined at this hour. 

Much of this problem of delay has 
been incurred as a consequence of the 
revelations about the presence of Soviet 
combat troops in Cuba. An issue that re
quires prompt resolution by the Presi
dent. 

Fourth, recognizing the unlikelihood
in fact, the inadvisability-of calling up 
this treaty to the Senate floor this year, 
we turn next to 1980, an election year 
dominated by campaigns for the Presi
dency as well as for a third of the Sen
ate. 

It is for this reason that the time for 
final action by the Senate has slipped 
away for now. 

The debate, however, must continue 
because it affords us a rare opportunity 
for a review-in the context of cam
paigns for the Presidency and the Sen
ate-of our whole national defense pos
ture, our place in the world, and our 
plans for continued security and free
dom. 

If President Carter is his party's 
nominee, he will have the opportunity 
to take his arguments directly to the 
American people. He will be able to use 
the campaign as a forum for repairing 
his damaged credibility. If he wins re
election, he will have regained the 
strength and leadership he will need 
to bring about ratification of the SALT 
II treaty in some form acceptable to the 
Senate. 

If, on the other hand, some new Presi
dent is in the White House in 1981, he 
will have arrived there on the basis of 
a campaign in which the SALT II treaty 
and the border issue of national defense 

were major factors. He will be dealing 
from a position of mandated leadership 
and strength not only with the Senate, 
but with the Soviets, as well. 

Mr. President, I thank the Chair, the 
majority leader, and the minority leader 
for their courtesy. 

Mr. BAKER. Mr. President, will the 
Senator yield to me briefly? 

Mr. WARNER. Yes. 
Mr. BAKER. I wish to commend the 

distinguished Senator from Virginia for 
his careful and thorough statement on 
a subject of great importance. It has 
been my privilege for the last several 
months to see and observe the care and 
caution with which the Senator from 
Virginia approaches important issues, 
and to come to understand the diligence 
with which he addresses these problems 
and translates them into useful policies 
for the consideration of the Senate. 

In the time the Senator from Vir
ginia has been here, I believe few is
sues, indeed I believe no issue, has been 
presented which is of such fundamental 
importance to the future of the United 
States, and I am happy to hear, once 
again, the evidence of this careful con
sideration of this matter, for it deserves 
that quality and level of attention and 
consideration. 

Mr. President, for some time I have 
been concerned about the future course 
of the foreign policy and national de
fense of this country as it relates to the 
SALT treaty. As long ago as January and 
February of 1979, I urged that we use 
the consideration of the SALT treaty as 
a forum for a great national debate on 
the relevance of our foreign policy and 
the adequacy of our national defense. I 
believe to a degree that has occurred. I 
believe as well there is a growing feeling 
that SALT should be considered in the 
context of real world circumstances, 
which include the insinuation of Russian 
combat troops in Cuba or the presence of 
Cuban troops in Africa or the Middle 
East. This may be linkage, but if it is 
linkage, then it is so. It is a fact of life 
in the real world circumstances. 

Mr. President, in any event I feel that 
it is inescapable that those of us in this 
Chamber will consider SALT II in the 
light of those circumstances. In Russia 
in January, when I had the privilege of 
meeting with President Brezhnev, I heard 
his admonition, even his warning, that 
SALT should not be considered in link
age with other matters, and I replied at 
that time that in my humble judgment 
SALT might be considered free of link
age by the executive department of the 
Government of the United States or the 
Soviet Union, but that I thought it high
ly unlikely that the Senate would do that, 
that the Senate's rules were sufficiently 
flexible so that each of us would con
sider that treaty on its merits according 
to our own tests and standards, and that 
a degree of linkage was inevitable in the 
Senate. 

I think the Senator from Virginia has 
pointed to our current situation with 
care and characteristic concern, for we 
have reached the place in the Senate 

where every other official word has been 
spoken and it is now up to us; and the 
grave question before us now is, what do 
we do with this treaty? 

Frankly, I have not yet stated what 
I think we should do, whether we should 
postpone it or go ahead and take it up 
now. I have indicated previously that I 
thought the Russian troop situation in 
Cuba was another factor to be taken ac
count of. I have not yet taken the posi
tion that we should postpone considera
tion of the treaty, but I have observed 
the growing sentiment for that in the 
Senate, and I wish to say now that the 
statement by the Senator from Virginia 
is an important addition to that growing 
sentiment, and that I will not oppose 
that. 

I reiterate, I have not decided what I 
think, for whatever that is worth, as a 
single Senator from the State of Ten
nessee, whatever that may count for; I 
do not know yet how I feel about post
poning the treaty or taking it up and 
disposing of it, in consideration of all the 
real life circumstances as we find them. 
But the statement of the Senator from 
Virginia is an important statement. He 
represents, I believe, a growing feeling in 
the Senate. and he states it very well. 

So, Mr. President, I commend the Sen
ator for expressing what I perceive to be 
the view of many Senators on an impor
tant option, one that I reserved early, and 
for making an important contribution to 
the consideration by the Senate of this 
important issue. 

Mr. WARNER. Mr. President, I thank 
the distinguished minority leader for 
his senatorial courtesy. 

Mr. ROBERT C. BYRD. Mr. President, 
how much time do I have? 

The ACTING PRESIDENT pro tem
pore. The Senator has 6 minutes and 
45 seconds. 

Mr. ROBERT C. BYRD. How much 
time does the Senator from Virginia 
have remaining? 

The ACTING PRESIDENT protem
pore. Nine minutes remain of the com
bined time of the Senator from Tennes
see and the Senator from Virginia. 

Mr. ROBERT C. BYRD. I thank the 
Chair. 

Mr. President, the distinguished Sen
ator from Virginia has made a very 
calm, thoughtful, and restrained state
ment. I have noticed throughout the 
transcripts of the hearings by the Com
mittee on Armed Services his equally 
thoughtful, careful, incisive questions; 
and, of course, he has made a statement 
today that deserves to be considered. 

I do consider statements of this kind. 
I also consider other factors. I have been 
in touch with the three responsible com
mittees. I have been talking with my 
colleagues. I talked with one dozen in 1 
day, among those Senators who are yet 
uncommitted, and I am continuing to 
hold discussions. 

I do not believe that we ought to set 
any arbitrary dates for this matter. I 
have never said that the treaty was com
ing up tomorrow or the next day, and if 

. 
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the island of CUba did not even exist, 
the SALT treaty would not come up next 
week or even the week after next. 

So I think that all of these statements 
about deadlines and about delaying the 
action on the treaty, are a bit premature. 
It is a little bit like running out of this 
building if the corner of the drapery 
catches on fire. There is no need for 
everybody to rush out because there is 
time to stay and put out the fire. 

From the beginning, I have said that 
it is my intention to get on with con
sideration of the energy legislation be
fore we take up the treaty. The commit
tees have conducted their hearings on 
the treaty. They have been valuable 
hearings. Those hearings are continuing. 
The Intelligence Committee has been 
carefully studying the areas within its 
jurisdiction. 

For my part, I have not reached a final 
decision on the treaty yet. I have never 
felt that this was something that I should 
rush to judgment on, so I have not 
jumped on the treaty and I have not 
jumped off the treaty. But I have been 
reading the transcripts. I have a stack of 
transcripts in my office and I have read 
every word of those transcripts. 

So there is time to reach a judgment. 
But I would advocate that we not put 
this treaty over to the next Congress and 
have it discussed in the heat of a Presi
dential campaign. I cannot foresee 
events. I do not know what may happen 
tomorrow. We do not know what a day 
will bring forth. But to advocate that a 
matter of this seriousness be put over 
until the year after next, I think, with 
all due respect, would be a mistake. 

What will happen? Obviously, if the 
treaty goes over into 1981, the Soviets 
may proceed with the deployment of their 
SS-16 intercontinental mobile missile. 
They can proceed to produce more than 
30 Backfires annually. They can proceed 
with fractionation. They can put more 
than 10 independently targetable reentry 
vehicles on the SS-18. Conceivably, they 
can put 20, they can put 30 RV's on the 
missiles. 

If there is no treaty, why should they 
wait? If we wait to carry this through a 
Presidential campaign, why should they 
wait? They may proceed. There will be 
no treaty, no agreement to inhibit or 
limit them. 

Then, in 1981, we shall have a lot more 
catchup ball to play than we have even 
now. 

Mr. President, we are talking about the 
security interests of the United States. 
If we put the treaty off until 1981, the 
SALT process will be put off until 1981. 
Who here believes that the Soviets would 
sit down in the meantime and negotiate 
further? They maintain that they have 
made concessions in this treaty-more 
than we. 

I talked with President Brezhnev, I 
talked with Mr. Gromyko. They say, "We 
have made concessions, you have made 
concessions." But, Mr. President, if I en
ter into a contract that you are to sell 
me your house and I to purchase your 

house, you are satisfied with y~ur end 
of the bargain, and I am satisfied with 
my end of the ·bargain. So, they have 
made concessions. They are not going to 
renegotiate that treaty between now and 
1981 if we delay action on it. 

So there you are. Fractionation could 
go forward. The SS-16 mobile could go 
forward. Production of the Backfire could 
be increased. They have the capability 
of increasing the number of new missiles. 
The SALT process would be stalled, 
stopped in its tracks. In the meantime, 
there would be no restrictions against 
encryption of telemetry. 

So all of these things would go forward 
while the SALT process stops in its 
tracks, dead. Delaying action for long on 
this treaty, in my judgment, kills it. 

The treaty emerged from the hearings 
in relatively good shape. During the Au
gust recess, it was discovered that there 
were some Soviet troops, some people say 
combat troops, in Cuba. Suddenly, the 
opposition seized upon this as a way to 
kill the treaty. Delay will also kill the 
treaty. With all due respect, I am sure 
that Mr. WARNER has spoken out of the 
sincerity of his heart. He believes the 
treaty ought to be put over until 1981. 
But there are elements in our society op
posed to the treaty who advocate delay 
as another weapon to kill the treaty. 

Mr. President, I am going soon to make 
my own public decision on the treaty. I 
am inclined to vote for it, but I have not 
fully decided. I want to hear what the 
Intelligence Committee says in its report 
to the Senate on the treaty. In the begin
ning I said that my approach to a deci
sion on the treaty would be systematic, 
comprehensive, and thorough. The treaty 
was signed on June 18; this is 3 months 
later. I want to see what the Intelligence 
Committee says. Then I am going to 
make my final decision. Whether or not 
we ever vote on the treaty, I will at least 
have taken my position. 

Mr. President, we hear this talk of 
linkage. I am concerned about Soviet 
troops in Cuba. I hav-e no sympathy for 
their presence there. And I can be just as 
firm as the next man when there is a 
necessity for it. But we have known there 
have been Soviets in Cuba all along. This 
latest revelation perhaps could have 
come to light earlier, but it did not. But 
to link the two, I think, is to cut off the 
finger to spite the arm. These are two 
entirely different matters. The treaty 
deals with strategic nuclear forces, cen
tral systems. The situation in Cuba has 
nothing to do with central strategic 
systems. 

Why all this sudden panic? Why all 
this sudden hysteria? Why? I ask why? 
What does the Cuban situation have to 
do with the SALT treaty, a treaty that 
deals with central strategic systems, that 
is a step in the SALT process, a step in 
the direction of what we hope will even
tually become a meaningful reduction in 
strategic nuclear weapons and the cor
recting of an adverse imbalance in 
theater nuclear forces in Europe and in 
conventional forces? 

If emotions are allowed to govern our 
words and actions in this situation, I 
think there is a danger that we can lose 
both the finger and the arm. I would like 
to see the Cuban situation resolved. I 
think it can best be resolved in a diplo
matic way--calmly. 

I do not know what such a resolution 
might be. I do not even know what the 
precise facts are, and I do not know 
whether anyone else in his body does. 
The Soviets say the troops have been in 
Cuba for years. It is said that there has 
been no increase over a period of years
perhaps fluctuations, 500 up or down, 
from time to time. 

Now, if, suddenly, Soviet troops in 
Cuba were found to be guarding an SS-
18 camouflaged under a banana tree, I 
would say, then, yes, delay the treaty, 
for that would be a clear violation of the 
Kennedy-Khrushchev agreement. But we 
are told that those troops do not pose 
any security threat to our country. They 
have apparently been there all these 
years. We have known all along that 
there were other Soviet troops there 
training the Cubans. So why link that 
situation with the treaty. If we persist in 
doing so, we may end up losing the SALT 
treaty and losing on the Cuban issue 
also. Then where will we be? 

I say, Mr. Pr~ident, let us be just a 
little more steady, a little more calm. 
There is time. I cannot call the treaty 
up if the Senate Foreign Relations Com
mittee does not report it. But I certainly 
hope it will report the treaty. I hope it 
will continue with its hearings, mark up 
the treaty, and report it. 

Reporting the treaty from the com
mittee does not mean that it is going to 
be taken up immediately in the Senate 
I have a little sense of timing, and I am 
not going to call up the treaty if there 
are only 50 or 55 or 60 votes in favor of it. 

But I think it ought to be reported out, 
put on the calendar, and we can take a 
look at the situation as we go along. 

So in this sudden rush to not take it up, 
to put it over until 1981, to let it be an 
issue in the campaign, what is going to 
happen to the national security interests 
of this country? I do not claim to have 
any monopoly on concern about our se
curity. Every Senator is concerned about 
this as much as I am. We do see things 
differently, sometimes, of course. 

But let us stop, and look, and listen. 
Let us back off just a little bit and see 
the forest as well as the trees. There is 
ample time. The treaty is not going to be 
brought up tomorrow, or not even week 
after next. 

But in the meantime, let the commit
tee proceed, report the treaty out, get it 
on the calendar. 

There are items on the legislative 
calendar that will never be brought up in 
this session or this Congress. The fact 
they are on the calendar does not hurt 
the calendar. It might require an extra 
page in the calendar. 

So let us just calm down a little bit. 
I cannot control any other Senators' 
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emotions or feelings. They can, of course, 
say what they think. 

But I never have to worry about what 
I did not say; I never have to take back 
what I do not say. There is plenty of 
time to speak. When we have the Senate 
floor debate, which I hope we will, there 
will be time for every Senator to voice 
his opinion, pro and con, and to vote as 
he sees fit. 

I thank the distinguished Senator 
from Virginia for his carefully thought 
out and restrained approach to this 
whole problem from the very beginning. 

His questions in the committee were 
pertinent. They were thoughtful. His ex
perience prior to coming to the Senate 
is evident in the questions he asked. 
How do I know this? Because I read the 
transcripts of the hearings. 

I have been impressed by his knowl
edge, backed up by his experience. 

So what I say here is certainly not, 
I am sure the Senator will understand, 
out of anything other than respect for 
him. 

<During the foregoing remarks the 
chair was assumed first by Mr. BRADLEY, 
and then by Mr. HEFLIN.) 

Mr. WARNER. I thank the distin
guished majority leader. 

I interpret his remarks as not to in
clude me in the characterization of one 
who is reacting from any panic or haste. 
It is quite the opposite. 

Further, I will never be a party to us
ing simply a delay tactic as a means by 
which to defeat or thwart this treaty. 
Quite the contrary, Mr. President. I do 
not think that my statement results in 
the stopping of the SALT II deliberation. 
The delay I recommend gives SALT II 
deliberations an even greater impetus, 
not only within this Chamber, but in the 
whole of the public domain across the 
Nation. 

The SALT II agreement with the at
tendant national defense implications 
will become one of the two or three 
major issues in the Presidential debate, 
thereby, hopefully, elevating the public's 
knowledge of the seriousness of the na
tional defense issues and the implications 
of the treaty pro and con as it is now 
written. 

While I felt it was imperative in this 
statement to mention Cuba, in no way 
did I dwell on Cuba and the presence of 
Soviet troops as a reason for stopping 
this. 

Yes, the Senate deliberation in the 
committees has stopped. In our Armed 
Services Committee we have yet to 
schedule further hearings. 

I think it is quite proper that the lead
ership of this Senate and my colleagues 
have restrained themselves in criticizing 
the President. Give him the option to de
cide what is the best course of action in 
the light of the presence of Soviet troops 
in Cuba. 

Nevertheless, if I interpret what the 
majority leader said, and I think I quote 
his words accurately, he does not feel 
that the final decision on this treaty 
should be during an election year, 1980, 

and I consider that as a support of my 
position. Therefore, we are looking at a 
near 90-day time frame, October, No
vember, December, within which he an
ticipates a finality within the Senate? 

Mr. ROBERT C. BYRD. Will the Sen
ator yield? 

Mr. WARNER. Yes. 
Ml". ROBERT C. BYRD. The Senator 

did not understand me precisely, and I 
think that is my fault. 

I do not think I said I did not ad
vocate a decision on the treaty in an 
election year of 1980. I hope I did not 
say that. We could very well have a 
decision in January or February. 

What I am saying is that I do not 
advocate putting it over to 1980, I do 
not advocate delay, and I certainly do 
not advocate putting it ovet until .1981 
and having this treaty hostage to a cam
paign. 

So if I might make that slight dis
tinction, I thank the Senator. 

Mr. WARNER. I thank the majority 
leader. 

Mr. President, I yield to the minority 
leader. 

Mr. BAKER. I thank the Senator. 
Mr. President, I will not prolong the 

debate. It has been a good debate. I think 
we owe the Senator from Virginia a debt 
of gratitude for not only his statement, 
but providing this occasion this morning 
for this discussion of this issue. 

I will not have much more to say, but 
I would like to make two or three 
observations. 

Mr. President, sometimes--sometimes, 
sometimes-the things we do not say do, 
in fact, cause us problems, and I am sure 
the majority leader understands when I 
take that degree of issue with him. But I 
am thinking particularly of what posi
tion the Government of the United 
States is going to take in respect to these 
troops in Cuba. 

When the President invited the joint 
leadership of the Congress to i;he White 
House for a briefing on this subject, I 
said then, and repeated later for the TV 
media and for the press generally, that 
I am going to forbear decision on what 
I think the President ought to do because 
we cannot have but one President at a 
time. He has to manage this problem 
and I will not circumvent his opportunity 
and obligation. 

But the only thing he cannot do is 
nothing. He has to do something. That 
has been almost 3 weeks now, and at 
some point inaction can become a form 
of action. 

If there is no response to the presence 
of a Russian combat brigade in Cuba, 
then that itself is a statement of Ameri
can policy. 

While this should not be determina
tive of the outcome of SALT by itself, it 
is another in a long series of Soviet 
initiatives in the Caribbean, in this 
hemisphere, in Africa, and in the Middle 
East, that represent a continuation of 
challenge by the Soviet Union to the 
United States, beginning at the time of 
the execution of SALT I. 

The only thing worse than defeating 
this treaty, or failing to ratify it, would 
be ratifying a bad treaty. 

I reiterate what I said before, Mr. 
President, I have not decided whether I 
think we should postpone this matter or 
go ahead and consider it this year. But 
regardless of that, it has to be an issue 
in the public forum of the Presidential 
contest next year because it is a matter 
of that importance, of that caliber. 

Whether we ratify it, amend it, re
ject it, postpone it, it has to be discussed, 
and it has to be a major issue; because 
foreign policy and national defense are 
major issue in every campaign for Pres
ident, for Congress, for every national 
political encounter, as they properly 
should be. 

Mr. THURMOND. Mr. President, will 
the Senator yield? 

Mr. BAKER. Mr. President, I yielded 
my time to the Senator from Virginia, 
and he has control of the time. 

Mr. WARNER. I yield to the distin
guished Senator from South Carolina. 

Mr. THURMOND. Mr. President, I 
wish to comment on the statement by the 
distinguished majority leader about the 
treaty's being an issue in the campaign. 

Is it not true that whether or not can
didates wish to make it an issue, the peo
ple are going to make it an issue? Is it 
not true that the people of the United 
States will want to know how candidates 
for the Senate next year stand on that 
particular question? 

This is a vital question. It is one of the 
most vital questions that will come be
fore this body for years to come, because 
the very security of our Nation is at 
stake. 

In my opinion, it is a question that 
cannot be avoided. It is a question that 
must be answered. It is a question that 
will be an issue in the campaign, injected 
into it by the people of this country, and 
rightfully so, whether or not the candi
dates make it an issue. 

Mr. ROBERT C. BYRD. Mr. President, 
I will not prolong this debate. There will 
be plenty of time to discuss this in the 
future. 

Yes, I think the people should know 
how Members stand, but let us go ahead 
with the treaty, call it up, and let Sen
ators take their stand. Then the people 
will know how a.ll Senators stand. It will 
be a campaign issue next year, but let 
us have the treaty disposed of, one way 
or another, before then. 

The politicians can campaign all they 
wish next year, on either side, but let 
us not put off the treaty. Let us not 
make it hostage. Let us not make it 
the victim of the campaign. 

My friend, the distinguished minority 
leader, talks about this being a chal
lenge to the President and that the one 
thing the President cannot do 1s 
"nothing." Well, the President has not 
been standing idle. He has attempted 
to get the facts. First of all, we have 
to have the facts. It is said, "the status 
quo is unacceptable." What is the status 
quo? 



25998 CONGRESSIONAL RECORD-SENATE September 25, 1979 
I think we have to know how many 

troops are there, when they went there, 
what their mission is, how many units 
there are, what the prospects are for the 
future. That is what the status quo is. 

So, with respect to the challenge to 
the President, to say that "the one thing 
he cannot do is nothing," he is doing 
something. What else can he do? 

We talk about these deadlines. My 
friend the minority leader says, "I won't 
be on his back. I won't say anything for 
another week or I'll give him 10 days." 
Then what? 

I say to the minority leader that he 
should state his position now. Do not 
wait 10 days; do not wait a week. He 
should state what he would do. He 
should say what he would do. Then, if 
such action is seen by the Soviets as a 
threat, what do we do? 

If you come into my omce and I say, 
"Get out," and you do not get out, then 
the next move is up to me. What do I 
do? So we imply that there must be a 
deadline: We will give a week; we will 
give 10 days. Then what? 

Let us hear what the distinguished 
minority leader has to say. What does 
he suggest the President do? 

Mr. BAKER. Mr. President, will the 
Senator yield? 

Mr. ROBERT C. BYRD. I yield. 
Mr. BAKER. I point out that aJt the 

meeting I am referring to, the President 
asked me to forbear and withhold mak
ing a public statement 

I told the President of the United 
States at that meeting: "Look, it has 
been 2 weeks. I feel I am relieved of the 
self-imposed obligation to not try to 
second-guess you in public. You're the 
President. I'm relieved of that by the 
operation of time." 

The President of the United States 
said to me: "Howard, don't do that yet. 
We need some more time!' 

I am doing that as an accommodation 
to the President. It is not a threat. It is 
at his request. 

Mr. ROBERT C. BYRD. I certainly 
would not presume to see myself as Presi
dent, Secretary of State, and national se
curity adviser, all in one, and say to the 
President, "You've got a week or you've 
got 10 days or you've got whatever." 

I suggest that if any Senator has a 
recommendation, he should come forward 
with it. 

Let us give diplomacy time to work. If 
we say, "We have to take action," what 
action do we propose? 

Suppose we say, "Get out." Suppose 
they do not get out. Then what? Are we 
going to kill the SALT treaty and cut off 
our nose to spite our face? We could 
lose on both issues. 

I advocate that we take it a little 
slower, take it a little cooler, and see 
what can be worked out. That is the con
structive approach. 

Mr. WARNER. Mr. President, as I 
understand the procedure, the very gen
tleman who must occupy that chair, the 
fioor manager of the treaty, the distin
guished chairman--

The PRESIDING OFFICER. The time 
that has been allotted has expired. • 

Mr. ROBERT C. BYRD. Mr. President, 

I do not usually ask for this time to 
be extended, but the Senator from Vir
ginia and the minority leader certainly 
should have this time. They yielded to 
me graciously. 

I ask unanimous consent that an addi
tional 3 minutes be allotted to the 
Senator. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. WARNER. I repeat my question to 
the distinguished majority leader. 

In that chair will be the man who will 
manage the floor debate-presumably, 
the chairman of the Committee on 
Foreign Relations-and he has addressed 
the public and his colleagues in the 
Senate, although rhetorically, saying, 
"Unless the troops are removed, we can
not go forward." We see emanating from 
the White House the foundation stories 
which presumably lead to something less 
than the condition precedent he has set. 

The point that the majority leader 
stresses is that we should not rombine 
the situation with respect to Cuba with 
the matter of the SALT treaty that I 
address today. It is the reality of the 
political situation. We in the Senate are 
not at fault, nor is the President, but it 
is the state of the matter that we must 
recognize. 

Mr. ROBERT C. BYRD. I understand 
the position of the distinguished Sena
tor. I simply am saying, "Let us not in
terdict the decision on the treaty by ad
vocating delay, which, in the final anal
ysis, can only kill the treaty." 

Mr. CRANSTON. Mr. President, will 
the Senator yield? 

Mr. ROBERT C. BYRD. I yield 
Mr. CRANSTON. Mr. President, our 

Secretary of State, only yesterday, met 
with the Secretary of State of the Soviet 
Union. That is the first time those levels 
have been reached in the discussion of 
the Soviet troops. I think that form of 
negotiation should be permitted a 
reasonable amount of time before ex
treme demands are made. 

I fail to see the relevance between So
viet troops in Cuba and the SALT treaty. 
There is, of course, a relevance in emo
tion and in politics. There is no relevance 
in terms of logic or in terms of our na
tional defense interests. 

This controversy with the Soviet Union 
over troops in Cuba is not our first, nor 
will it be our last, collision with the 
Soviet Union. We have different systems, 
different philosophies, different political 
objectives, different social aims, different 
world views. Plainly, we will meet in 
direct controversy time and time and 
time again. 

The purpose of the SALT treaty is to 
set certain ground rules that will con
tain the dimensions of these collisions so 
that they will be less likely to wind up 
in a nuclear holocaust. That is why our 
present argument over Soviet troops in 
Cuba, it seems to me, is really an argu
ment for proceeding with SALT-not an 
argument for defeating, rejecting, or 
setting SALT aside. 

The gravest danger to our national 
security lies in the possibility of a nu
clear war with the other super power, the 
Soviet Union. While SALT II is not a 
certain way to avoid that, it is a step in 

the process. For that reason, we should 
proceed with it, regardless of our dim
culties with the Soviet Union over troops 
in Cuba. 

The PRESIDING OFFICER. The addi
tional time has expired. 

RECOGNITION OF SENATOR 
PROXMIRE 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Wisconsin <Mr. PROXMIRE) is recognized 
for not to exceed 15 minutes. 

WHY NO COMPLAINT ABOUT 
INTEREST RATES? 

Mr. PROXMIRE. Mr. President, inter
est rates right now are at the highest 
levels they have ever been at in the his
tory of the Republic. For hundreds of 
thousands of American families buying 
homes, those rates will be a burden they 
must carry for many years to come. 

The burden on farmers, on small 
businessmen, on auto buyers is very 
heavy, indeed, and the country seems to 
be moving into a recession. Industrial 
production is falling off. Unemployment 
is beginning to increase. Housing starts 
are weakening. Inventories are starting 
to climb. 

And what effect do interest rates
high interest rates have on all of this? 
A respected member of the Board of Fed
eral Reserve Governors, Charles Partee, 
says that every notch that interest rates 
rise has a more depressing effect on the 
economy. 

We know the monetary policy now be
ing followed by the Federal Reserve 
Board-the deliberate tightening of 
credit-the conscious raising of interest 
rates is sure to deepen and lengthen 
whatever recession we have. 

And the remarkable fact is that almost 
no one in authority is protesting this. 

Rising interest rates were vigorously 
protested by Presidents and House and 
Senate Banking Committee chairmen in 
the past when they rose above 6 percent. 
Now they are more than twice that high 
and there is a deafening silence from the 
White House and Capitol Hill. Even the 
press is barely mumbling about record 
high, sky high, cruelly high interest 
rates. 

The New York Times lead editorial this 
morning entitled "A Leaden Foot on the 
Monetary Brakes" is a notable but rare 
exception. 

So, what gives here? Is everyone 
asleep? 

The answer is that one of the unusual 
transformations in economic history has 
taken place in this country in the past 
few years. There is a new and stunningly 
broad recognition that this grim infla
tionary situation in which we find our
selves requires some very painful medi
cine. Part of that medicine is monetary 
restraint. 

This is a credit economy we live in. 
Consumers and business move on credit. 
If people can borrow freely and cheaply 
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an important element of economic pros
perity is in place. On the other hand if 
businessmen and their customers cannot 
borrow, if credit is not there, or if it is too 
~ostly, business is sure to slow down. And 
what the Federal Reserve is do:ng right 
now is making credit so costly that busi
ness slows down and prices begin to ease. 

This is the so-called old-time religion. 
You slow inflation by slowing the econ
omy. And that means-more unemploy
ment, lower profits, more business fail
ures. If it works at all, it can work only 
through consumers having less money to 
spend. So they slow down their buying of 
homes and cars and appliances. If it 
works, through business not being able 
to afford the higher interest rates so 
business foregoes borrowing to buy 
equipment or build buildings. If it works, 
it works through farmers not being able 
to afford the higher rates of interest so 
they stop buying equipment and supplies 
and fuel. 

It is a cruel, painful, ugly, dismal, un
popular course, but when it comes to 
:fighting inflation, it is the only game in 
town. 

And inflation has become so big and 
promises to last so long and become so 
devastatingly destructive that there are 
few, very few voices raised against this 
blunt bludgeoning instrument that 
promises to push the country into a 
deeper recession and is sure to be costly 
and painful to tens of millions of Ameri
cans. 

This is a fascinating watershed in 
American economic policy. In my judg
ment the tough credit restraint policy of 
the Federal Reserv~the :fight-infla
tion-at-all-cost approach is half right. 
I repeat half right, right by half. And it 
is to the credit of the President, Con
gress, the press, the academic commu
nity that in spite of its pain there is 
very little opposition to it. 

But, Mr. President, I did say half 
right, there is one missing ingredient. 
The trouble is that monetary policy, no 
matter how firmly and strongly pursued 
by the new Chairman of the Fed and his 
colleagues cannot do the inflationary job 
alone. It must be accompanied by a fiscal 
policy that is also restrained. If fiscal 
policy continues to be expansionary as 
it has been in the past couple of years 
and continues to be with our huge pres
ent and prospective deficits, then mone
tary policy will fail. It will give us super 
big interest rates along with super high 
prices. Whatever the tight credit policies 
take out of the economy in discouraging 
private spending, the loose fiscal policies 
will put back in by pushing ahead with 
public spending. 

Anyone disagree? If they do, they 
must argue that these high interest rates 
are the price we must pay-not to :fight 
inflation-but to permit government 
spending to continue to explode and 
government deficits in the tens of bil
lions to continue on during the worst in
flationary period in American history. 

Mr. President, it is a remarkable sign 
of America's economic maturity that this 

country is willing to accept the. pain and 
punishment of high interest rates to 
:fight inflation with hardly a murmur of 
protest. It is unfortunate that our lead
ership has not found the way to make 
that :fight a winner by applying equally 
tough restraints to Government spend
ing. 

Mr. President, there is a tendency for 
all of us to rise in the Chamber and 
speak out vigorously on matters about 
which we can do nothing. We may de
plore the conduct of the Soviet Union 
or some American general in Korea. We 
may attack the Government of Cam
bodia or criticize the policies of Mexico. 

But when it comes to interest rates, 
the buck stops right here. Interest rates 
are not the responsibility of the Presi
dent. I can recall sitting in the Banking 
Committee over the years when Senators 
vehemently attacked the Secretary of 
the Treasury or the Chairman of the 
Council of Economic Advisers for high 
interest rates. 

Senators who make such an attack 
should reread the Constitution. The 
Constitution gives the money power, 
which includes the power over interest 
rates, entirely and exclusively to Con
gress. It is specifically enumerated in 
the Constitution as a congressional 
power. 

The President has no right under the 
Constitution to butt in. Now, it is true 
that as a matter of fact we have created 
a Federal Reserve Board which deter
mines the availability of credit and, of 
course, that supply of credit can directly 
influence the price of credit or interest 
rates. So you can argue that it is not 
Congress that determines monetary 
policy and the rate of interest. It is the 
Federal Reserve Board. Does that get 
Congress off the hook for high interest 
rates? 

No way. The constitutional power is 
not given the Federal Reserve Board. It 
is given to Congress. We as a Congress 
delegate that power to our creature: The 
Federal Reserve Board. Any action the 
Fed takes in our name, not in the name 
of the President, but in the name of 
Congress, we can undo. If any Senator 
thinks interests rates are too high or 
that monetary policy is mistaken, he 
could speak out. 

It happens that the Banking Commit
tees of the House and Senate have com
mittee jurisdiction over the Federal Re
serve Board. One way to bring the Fed 
to account is to require the Chairman of 
the Fed to appear before the committee, 
cross examine him, and challenge his 
policy. The committee could, if it dis
agreed with the Fed's policy, draft a 
resoluton saying so and bring this before 
the Senate and eventually the House for 
action. If Congress agreed with the reso
lution we could instruct the Fed to fol
low a different policy. We could direet 
them to ease up on monetary restraint. 
We could tell them to make credit more 
freely available. We could in doing so 
accomplish what the President cannot 
do. We could reduce the rate of interest. 
But in the course of doing this we would 
lay the groundwork for a more serious 
inflation in the future, because, of course, 
the cheapening of credit by making it 

more abundant would mean that we 
would have more money chasing the 
given supply of goods, and that could do 
nothing except drive prices up. But the 
temporary consequence would indeed be 
a lowering of interest rates. 

I described that process as originating 
with the Banking Committee. That is 
one way, the conventional way, the ac
tion could begin. 

It is certainly not the only way. Any 
Member of this body-and I rise this 
morning to challenge my colleagues in 
the Senate-any Member of this body, 
any one of the 100 Senators could intro
duce such a resolution requiring an 
easier monetary policy and a temporary 
reduction in interest rates. 

And as chairman of the Banking Com
mittee I can assure members who do that 
that I would promptly schedule hearings 
on such a resolution. The committee 
would invite the Chairman of the Fed 
and other monetary experts to testify as 
well as the Senator introducing the reso
lution and whatever experts that Senator 
would like to have testify. I would assure 
such a Senator that the committee would 
promptly act on such a resolution. And 
I would also assure the Senator intro
ducing such a resolution that if the com
mittee defeated such a resolution that I 
would be glad to urge the leadership of 
the Senate to permit the Senate as a body 
to act on such a resolution in spite of the 
adverse action of the committee. 

Of course, any one of the 435 Members 
of the House could take a similar initia
tive. 

Mr. President, here is one monkey that 
is not on the back of the President. It is 
on the back of Congress. It is up to us. It 
happens that I think Mr. Volcker and a 
majority of the Federal Reserve Board 
are right in following this policy on in
terest rates. I say that in spite of the 
cruelly, painfully high level of interest 
rates. I say that in spite of the prospect 
of high interest rates could drive us at 
least temporarily in to a deeper recession 
with higher levels of unemployment. I 
say that although the level of interest 
rates may not have peaked, they could 
go higher. 

I say that because our No. 1 problem 
is inflation. We should not take our eye 
off that ball-and tight credit and high 
interest rates is one way to fight infla
tion. 

In my judgment, it would be just as 
foolish for us to throw in the towel in 
fighting inflation with a restrained credit 
policy as it would be for us to continue to 
throw in the sponge when it comes to a 
truly austere and tight fiscal policy. We 
need them both. 

Senator MuSKIE and Senator BELL
MON have given this body superb leader
ship on the fiscal front. Unfortunately 
the Senate has failed to follow tha.t 
leadership as we should. 

The new chairman of the Federal Re
serve Board, Paul Volcker has given us 
similarly wise leadership in :fighting in
flation on the monetary front. So far we 
have permitted that leadership to oper
ate effectively. I hope we continue to do 
so. But we must recognize as we do it 
that this monetary policy is not the 
President's, and basically it is not even 
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the Federal Reserve's policy; it is Con
gress policy. It is ours and we should 
stand up and acknowledge it, or strive to 
change it as we have the clear power to 
do. 

OUR CONSTITUTION: NO BARRIER 
TO GENOCIDE RATIFICATION 

Mr. PROXMIRE. Mr. President, for 
years opponents of the Genocide Con
vention have maintained that ratifica
tion would violate our U.S. Constitution. 
It is time we dismiss that charge 
completely. 

It is argued that the Constitution 
prevents ratification of the treaty be
cause genocide is a "domestic" matter. 
Genocide is certainly not just a domes
tic matter. It is most definitely an inter
national concern. 

The human rights movement, of 
which the Genocide Convention is part, 
is of worldwide importance. When 
Hitler exterminated millions of Jews in 
World War II, the impact was felt in 
many nations. Reverberations are, in 
fact, still felt today. Genocide is of inter
national, not just domestic, concern. 
Ratification by 83 nations is evidence of 
that. 

No provision of our Constitution pro
hibits ratification of the Genocide Con
vention. Moreover, many of our allies 
operating under a democratic form of 
government have ratified the Conven
tion without limitation or reservation. 
These include, for example, the United 
Kingdom, Canada, and France. 

Mr. President, the protection of hu
man rights is a matter of great concern, 
both national and international. The 
United States has shown its support of 
international human rights by ratifying 
the World War II peace treaties as well 
as the Supplementary Conventions on 
Slavery in 1967 and Refugees in 1968. 
The signing of the Genocide treaty 
would, therefore, in no may be precedent 
setting. 

Mr. President, in concluding today I 
quote former Supreme Court Justice 
Tom C. Clark, who stated that: 

Treaties which deal with the rights o! in
dividuals within their own countries a.s a. 
matter of international concern may be a 
proper exercise of the treaty making power 
of the United States. . . . It may seem almost 
a.na.c.hronlstic that thls question continues 
to be raised. 

Mr. Clark's view is compelling and 
correct. I urge my colleagues to join 
with me in fully supporting the Geno
cide Convention. 

Mr. President, I yield back the re
mainder of my time. 

PANAMA CANAL ACT OF 1979-CON
FERENCE REPORT 

The PRESIDING OFFICER. Under the 
previous order, the Senate will now pro
ceed to the consideration of the confer-
ence report on H.R. 111. 

Mr. LEVIN. Mr. President, I submit a 
report of the committee of conference on 
H.R. 111 and ask for its immediate 
consideration. 

The PRESIDING OFFICER. The re
port will be stated. 

The Legislative clerk read as follows: 

The committee of conference on the dis
agreeing votes of the two Houses on the 
amendment of the Senate to the blll (H.R. 
111) to enable the United States to main
tain American security and interests respect
ing the Panama. Canal, for the duration of 
the Panama Ca.na.l Treaty of 1977, having 
met, after full and free conference, have 
agreed to recommend and do recommend to 
their respective Houses this report, signed 
by a majority of the conferees. 

The PRESIDING OFFICER. Without 
objection, the Senate will proceed to the 
consideration of the conference report. 

(The conference report is printed in 
the House proceedings of the RECORD of 
September 24, 1979.) 

The PRESIDING OFFICER. Time for 
debate on the conference 'report is lim
ited to 2 hours, to be equally divided and 
controlled by the Senator from Michigan 
<Mr. LEVIN) and the Senator from South 
Carolina <Mr. THURMOND), with 1 hour 
on the Dole motion to recommit, on which 
there shall be no point of order to said 
motion or amendments thereto and with 
debate on any debatable motion, appeal, 
or point of order to come out of the 2 
hours on the conference report. 

Mr. LEVIN addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Michigan. 
Mr. LEVIN. Mr. President, I yield to 

the Senator from Mississippi as much 
time as he needs. 

Mr. STENNIS. Mr. President, I thank 
the Senator from Michigan. I shall not 
use much time. I want to briefly outline 
the relatively small points but meaning
ful points that the conference took up 
in addition to matters that had already 
been settled under the bill that was be
fore the Senate last week. 

I say they are relatively minor, but 
they are meaningful. We did not yield 
anything of real substance that we 
thought in any way violated the Consti
tution of the United States which makes 
a treaty duly adopted the supreme law 
of the land. 

I voted against the treaty, however this 
matter of the implemention of the treaty 
is another matter. 

The conferees on H.R. 111, the bill to 
implement the Panama Canal treaties, 
met yesterday and have again reached 
an agreement on this very important 
piece of legislation. 

The Senate conferees have very re
luctantly agreed to a small number of 
additional provisions, and we are hope
ful that these changes will lead to the 
approval of the conference report by the 
other body as well as our own. I can as
sure the Senate that these changes do 
not alter my conclusion that this is a good 
bill and deserves to be supported. 

On the question of the membership of 
the Panama Canal Commission Board, 
the Senate conferees agreed to move 
somewhat closer to the original House 
provision by modifying the bill to specify 
that three members of the Board must 
have experience in port, shipping, and 
labor matters. The basic structure of the 
Board, which includes three private 
members, remains the same. 

May I say a special word there, Mr. 
President. I yielded on that point for 
the sake of saving the bill so that we pass 
what is considered necessary legislation. 

Basically I believe in putting the respon
sibility where the power is, that is, on 
the Chief Executive. The Chief Executive 
makes these appointments, and I think 
he ought to carry the responsibility for 
them, along with the power that he is 
given. Nevertheless, this language makes 
certain modifications which can well 
prove to be helpful. I am not dogmatic 
about it. I just want to point this out 
as an exception to my basic belief about 
the Constitution. This is particularly 
true when the nomination by the Chief 
Executive, whoever he may be, is sub
ject to confirmation by this body, which 
is a protection of the legislative branch 
of the Government under that provision 
already passed. 

As to the disposition of property, the 
conferees agreed to an additional state
ment in the bill which makes it crystal 
clear that the President is not authorized 
to transfer the canal itself to Panama 
until the treaty mandated date of De
cember 31, 1999. It was our view that 
this accelerated transfer was not con
templated by the treaty in any event, 
but this language removes any doubt 
that may have existed in anyone's mind. 

On the matter of the contingency pay
ment, the coll!ferees agreed to some modi
fications of the language without sacri
ficing the principle that only legitimate 
operation and maintenance costs-and 
not other costs, such as military expen
ditures--are to tak~ precedence over the 
contingency payment. 

Some Members had expressed a feel
ing that our language on retroactive 
taxation was not strong enough, so the 
conferees agreed to strengthen that por
tion of the bill to make it clear that the 
President should not accept any inter
pretation of the treaty that allows for 
retroactive taxation. 

Finally, Mr. President all Members 
will remember that there was a discus
sion about the dangers of foreign troops 
in Panama during the life of the treaty. 
Responsive to the concern, the conferees 
added new language to the statement 
of managers which makes it clear that 
the presence of such troops in Panama 
would be interpreted as a threat to the 
canal under section 1108 of the bill. 

I believe that the Senate conferees 
have now compromised just as far as 
they can on this legislation. It is ab
solutely imperative that it be enacted 
into law and signed by the President be
fore October 1. Otherwise we break faith 
with our employees in Panama and 
jeopardize our own rights under the 
treaty. 

As a matter of fact if we do not im
plement in some way this treaty that 
was constitutionally adopted by a two
thirds vote of this body last year then we 
will have no treaty to operate under. Our 
present treaty of 1903 will be automati
cally vacated October 1. We must have 
some law to protect our remaining 
vested interests that are in Panama in 
connection with the canal and will re
main there until December 31, 1999. 

I believe too these changes will be ac
ceptable to the House, and I urge that 
the conference report be agreed to in 
this body. 

Mr. President, this is an unusual sit-
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uation in that it is generally agreed we 
must have legislation. It is generally 
agreed that the points that have to be 
covered to protect our own rights. At the 
same time, this legislation runs across 
the jurisdiction of several committees. 
This is particularly true in the House. 
The membership of this body, which 
acted primarily through the Committee 
on Armed Services, went to a great deal 
of extra work and a great deal of extra 
yielding in order to get a composite bill 
that came within the law and was within 
the confines of the better judgment of 
several groups. 

So I consider it a privilege to have had 
a part in handling this bill in the con
ference. I want to again thank every 
member of our Senate Armed Services 
Committee for a very fine outlook and 
view. I want to specifically thank again 
the Senator from Michigan (Mr. LEVIN), 
who has labored long, faithfully, and 
with effectiveness during hearings on the 
bill-it was largely through him that the 
testimony was heard-for participation 
in the markup, and every other step all 
the way through. He had some excellent 
help, and I could name those individuals. 

Let me make one observation here that 
is irrelevant to our schedule. I was not 
here, but some reference has been made 
this morning in the discussion of SALT 
that the Senate Armed Services Commit
tee had not conducted its hearings on 
that matter. We have by no means aban
doned those hearings. 

Let me just point out that today, as we 
stand here, the Senate Armed Services 
Committee is meeting on a highly im
portant bill that relates to the otncer 
corps of all the military services. Some 
members of the committee are here on 
the floor to present this conference re
port that we finished yesterday afternoon 
about 5 o'clock. This afternoon at 2 
o'clock the Senate Armed Services Com
mittee goes into conference with the 
House of Representatives on the entire 
authorization bill for the Department of 
Defense for fiscal year 1980, where many 
things are in issue. 

I say that to illustrate the program 
and the schedule of our committee. We 
are proud to render such service, but it 
is Just a fact that we could not be holding 
hearings on SALT today and carry on 
these other activities. 

I have been trying to arrange a suit
able time for hearings and make it pos
sible for all our Members to attend those 
hearings. Our Members are tied up on 
other things. The Chairman of the En
ergy Committee, when he found out that 
energy bills were comlng in just as soon 
~these matters are disposed of, wanted 
It to be changed on that account. I want 
a chance for all other Senators to be 
present. We just have not had a chance 
to bring energy matters to the floor. 

But on the SALT matter we must, we 
should and we will continue. We have to 
get this military authorization bill 
through. We are running late. We passed 
our bill in June, and we have to get the 
conference report together this week if 
at all possible. I understand that the 
House Members may not be here next 
week, so I am putting that first this week. 

When that is over, we will go on and 
schedule the SALT hearings unless there 
are major energy bills pending, in which 
case we will have to suspend them. 

I make that statement for the infor
mation of the membership. 

Mr. STENNIS subsequently said: Mr. 
President, I shall use just 1 minute. The 
Senator from South Carolina is detained 
on another important matter. 

I want to quote here from the Consti
tution, Mr. President. I refer now to 
article II of the Constitution of the 
United States, which reads as follows: 

He---, 

Meaning the Chief Executive. 
shall have Power, by and wtth the Advice 
and Consent of the Senate, to make Treaties, 
provided two-thirds of the Senators present 
concur; 

There, Mr. President, it is in plain 
terms that a treaty has to be approved by 
two-thirds of the Senators present. 

Article VI provides as follows: 
This Constitution, and the Laws of the 

United States which shall be made in Pur
suance .thereof, and all Treaties made, or 
which shall be made, under the Authority of 
the United States, shall be the supreme Law 
of the Land, 

Mr. President, those two articles, read 
together, in plain, simple, ordinary lan
guage, show that this treaty about the 
Panama Canal, having been concurred 
in by two-thirds of the Senators present 
and voting, becomes the supreme law of 
the land, with the status of a treaty, as 
soon as the date that is used shall come, 
which is October 1, 1979. 

Mr. LEVIN. Mr. President, first of all, 
let me thank my friend from Mississippi 
for his kind remarks. 

On behalf of the Senate conferees on 
the Panama Canal implementing bill, I 
join Senator STENNIS in bringing to the 
full Senate a second conference report. 
As other Senators may be aware, the 
conference report which the Senate ap
proved last week, by a relatively wide 
margin, was subsequently defeated by 
the House by a vote of 203 to 192. The 
House then requested a further con
ference with the Senate, and the Sen
ate accepted that request. 

Speaking as one member of that con
ference, I returned to our discussions 
fully prepared to listen to any proposals 
the House might otfer, but not inclined 
to make any substantial change in the 
conference report. I felt that we had 
negotiated a tight and well-balanced bill, 
and one which protected the U.S. in
terests, the U.S. Treasury, and one which 
avoided any treaty violations. 

I was not prepared, nor I think were 
most Senate conferees, to accept sub
stitute changes in the bill, changes which 
might be inimical to the interests of the 
United States, or to the Senate's posi
tion, or changes which might plunge us 
into the self-defeating realm of treaty 
violations, simply because of political 
difi:lculties involving the House. 

The package which we adopted does 
not, in my judgment, strike at the in
tegrity of any fundamental interests of 
our country or of this body. Moreover, 
the changes responded not only to con
cerns expressed by House Members dur-

ing last week's debate, but to concerns 
exoressed by Members of the Senate as 
well. 

Last week I discussed in some detail 
the major provisions of the conference 
report. I do not intend to repeat that, 
but I would like to discuss the changes 
which are embodied in this report. 

First, some concern was expressed in 
both Houses that the statutory authority 
which this bill grants to the President 
to transfer property to Panama could 
authorize him to turn over the canal 
itself prior to the termination of the 
treaty on December 31, 1999. Personally, 
I do not and did not subscribe to such 
an interpretation, because the treaty 
clearly states that the canal will be 
transferred to Panama upon the ter
mination of the treaty, and I do not be
lieve that that leaves any ambiguity. 
However, to reassure those who raised 
this issue, the conferees inserted lan
guage in the conference report stating 
that the Panama Canal itself may not be 
turned over to Panama until the ter
mination of the treaty. 'Ihis language 
will, I hope, put to rest the lingering fear 
of some that the President might throw 
all political, much less national interest, 
considerations to the winds and otfer the 
canal to Panama earlier then the treaty 
requires. 

Second, the conference report contains 
a provision stating that no funds may 
be paid to Panama under the so-called 
contingency payment until those funds 
are used to pay all costs associated with 
the operation and maintenance of the 
canal-costs which are then spelled out. 
It was always the intention of both the 
House and Senate that, in accordance 
with the treaty, all legitimate operating 
expenses of the Commission should be 
recovered before the contingency pay
ment would be made. The conference re
port adds two items to the list of allow
able expenditures: Payments to the 
Treasury as reimbursement for costs in
curred by other agencies <primarily the 
Defense Department) in providing edu
cational, health, and other services to 
employees and dependents of the Pan
ama Canal Commission, and any other 
operation and maintenance costs of the 
Commission itself which may not be ex
plicitly enumerated in the relevant sec
tion. However, this section clearly re
stricts costs which may be paid by the 
Commission prior to the contingency 
payment to operation and maintenance 
costs of the Commission itself, for to in
clude our implementation costs of the 
treaty in this calculation as distin
guished from the Commission's imple
mentation costs would violate the terms 
of the treaty. 

Third, the conferees decided to reit
erate the provision in the treaty which 
prohibits Panama from imposing retro
active taxes on organizations and busi
nesses operating, and individuals living, 
in the Canal Zone prior to the date the 
treaty takes effect. 

Again, it is my belief that this pro
vision is really unnecessary, because the 
treaty is quite explicit on this point, and 
it has been confirmed by an exchange of 
notes between the United States and 
Panama. However, to respond to con-

. 
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cerns which were raised, the conferees 
added language prohibiting the Presi
dent from accepting any interpretation 
of the treaty which would permit such 
retroactive taxation. If, therefore, Pan
ama did impose such taxes, we would 
hold them in violation of the treaty, and 
would have the right under interna
tional law to make an appropriate 
response. 

Fourth, the conferees made a change 
in the provision of the bill specifying the 
composition of the U.S. membership on 
the Commission's supervisory Board. 
The conference report originally con
tained a requirement that three of the 
five U.S. members be from the private 
sector, and the statement of managers 
recommended to the President that those 
three members have experience in port 
and shipping operations and labor mat
ters. In the new version, the President 
is required to appoint three Board mem
bers with those specific areas of experi
ence, and three members from the pri
vate sector, but they need not neces
sarily be the same three members. That 
is, an appointee might have a particular 
type of private-sector experience, but 
might be a Government official at the 
time of his or her appointment. This 
provision is somewhat less restrictive 
than the original House provision, but 
gives the President less flexibility than 
the original Senate bill provided. 

The flfth change is the one which I 
believe will be of greatest interest to my 
Senate colleagues. When this report was 
before the Senate last week, a motion 
was offered in relation to it which ex
pressed a concern about the threat that 
might be posed to the security of the 
canal as a result of the possible presence 
of foreign troops in the Republic of Pan
ama. Under the treaty, the United States 
has the primary responsibility for the 
defense of the canal, and therefore we 
have the right to take such steps as we 
may deem necessary to insure the protec
tion of the canal, so long as those steps 
do not constitute interference in the in
ternal affairs of Panama. 

The conferees wanted to respond to 
this concern but in a way which would 
not violate the treaties. We therefore 
added to the statement of managers ac
companying this report new language 
stating clear congressional intent that, 
should foreign combat troops or military 
forces be stationed in Panama, the Pres
ident shall insure a coordinated defense 
of the canal by requiring the Administra
tor of the Panama Canal Commission to 
comply with any directive issued by the 
U.S. military officer in charge in Panama 
in the performance of his duties with 
respect to the protection and defense of 
the canal. This would allow us to insure 
that, in the event of such a threat the 
operation of the canal would be 'ade
quately integrated with any security 
precautions which might be necessary. 
It would, however, keep us within our 
carefully defined treaty rights to protect 
and defend the canal, and should not be 
construed as our attempting to dictate 
to the Republic of Panama, another sov
ereign nation, what activities they may 
or may not P.ermit within their borders. 

This provision provides us with the au
thority to take necessary steps to insure 
the security of the canal, without raising 
the risk of our violating the treaty itself 
in the process. I commend this confer
ence proposal to my colleagues as a sound 
and sensible approach which was widely 
supported in the conference, and which 
attempts to respond to the concerns 
which were presented last week by the 
Senator from Kansas. 

That concludes my description of the 
changes which are embodied in this new 
conference report. I close by urging that 
we act promptly to pass this report and 
resolve this longstanding issue. Treaty 
Day is now only 6 days away, and we are 
truly at the end of the line time-wise. 
We cannot afford any additional delay; 
we cannot afford to return to conference: 
and we cannot afford to postpone final 
Senate action on this report. We are at 
the end of the road. 

This conference report keeps our word 
and guarantees our control of 'the ca
nal. This conference report avoids any 
treaty violation. This conference report 
responds to the concerns of Members of 
this body without damage to the treaty. 

The Panama Canal Treaty imposes 
upon the United States responsibilities 
and grants us certain rights. Without 
this implementing legislation, we can
not, as a hardheaded practical matter, 
meet our obligation to operate the canal, 
and if we fail to do so, we could forfeit 
our rights under the treaty, including 
the right to operate and maintain the 
canal and to station troops in Panama 
until the year 2000. 

Mr. President, I yield the floor. 
Mr. CRANSTON. Mr. President, I want 

to express my admiration for the Sena
tor from Michigan for his very able and 
courageous handling of this controver
sial measure. He has been exceedingly 
diligent and most effective in handling a 
measure that is of very great importance 
to the people of our country and to sta
bility in the Western Hemisphere. It 
would be tragic indeed if we did not 
meet our commitment, if we did not obey 
a treaty which is, in effect, the law of 
the land, and if we created needless and 
unfair controversy with Panama over 
the terms of this treaty. 

I am very confident that the Senate 
will follow the leadership of the Sena
tor from Michigan and approve the con
ference report today, as it did last week. 

Mr. LEVIN. Mr. President, I thank 
my friend and colleague from California 
for his generous comment. 

Mr. THURMOND. Mr. President, I 
yield myself such time as may be re
quired. 

Mr. President, the Senate now has 
before it the second conference report of 
the Panama Canal implementing legis
lation, H.R. 111. 

This compromise version tightens up 
further the rights of the United States 
during the implementation period and 
specifically includes some new features. 

Principal among these are two changes 
which provide that the President may 
not· transfer the canal prior to 1999 and 
may not accept any interpretation of 
the treaty which allows for retroactive 

taxes. These features are now spelled 
out in the legislation rather than left to 
interpretation. 

Also of great importance is the ac
ceptance by the conference of the House 
provision that the statute require the 
appointment of three Commission Board 
members from the private sector with 
experience in shipping, ports and labor 
matters. In the previous report this was 
mP.relv recommended . 

The other significant change involved 
the provision that operation and main
tenance costs of the canal and reim
bursement to the Defense Department of 
health and hospital expenses of Commis
sion employees must be made by the 
Commission before contingent payments 
could be paid to Panama. 

Mr. President, these changes improve 
the U.S. position in this matter. How
ever, I cannot participate in any manner 
in the giveaway of the Panama Canal 
and will vote against any legislation im
plementing the treaties providing there
for. 

Mr. LEVIN. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. On whose 
time? 

Mr. LEVIN. Mr. President, I ask unan
imous consent that the time be equally 
divided. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will call the roll. 
The legislative clerk proceeded to call 

the roll. 
Mr. THURMOND. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. THURMOND. Mr. President, I 
yield to the Senator from New Hamp
shire as much time as he may require. 
I have requested that he control the time 
until my return. 

Mr. HUMPHREY. Mr. President, yes
terday, the conferees for H.R. 111 met 
again to iron out problems in the 
Panama Canal implementing legislation 
which caused the House of Representa
tives to reject the conference's first at
tempt to rationalize Senate and House 
versions of the bill. The House rejected 
the flrst conference report, in large part, 
because the conferees removed assur
ances contained in the original House 
version of the Panama Canal implement
ing legislation which assured Congress 
a say in approving future property trans
fers to Panama. 

The treaty and annexes attached to 
the treaty detail the schedule for trans
ferring U.S. property to Panama during 
the lifetime of the treaty~property, if 
transferred prematurely, could hinder 
the effective utilization and protection 
of the canal. 

Provisions in the annexes of the treaty 
dealing with the transfer of property 
contain language that permits the 
United States and Panama to adjust the 
transfer schedule as they see fit. I refer 
my distinguished colleagues' attention to 
article III, section 6 of the agreement in 
implementation of article Ill of the Pan
ama Canal Treaty and to article 4, sec-
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tion 2, of the agreement in implementa
tion o{ article IV of the Panama Canal 
Treaty. The first document gives the ad
ministration leeway to adjust the trans
fer schedule of civilian property and the 
second document gives the administra
tion leeway in adjusting the transfer of 
military property. 

Furthermore, the original conference 
report on H.R. 111 injected new lan
guage into the bill which provides that 
"the Secretary of State may convey such 
property from time to time in accord
ance with the treaty and related agree
ments. The language inserted by the con
ference would require the President 
merely to inform the Congress 180 days 
before any such transfer of the U.S. 
property in Panama would be made. But 
the conference report gives neither 
House the right to veto any such trans
fer. The provision is only a cosmetic pro
tection. In order to stop an ill-advised 
transfer, the Congress would have to 
pass new legislation repealing the au
thority granted the President in this 
pending bill. The President would almost 
surely want to veto such legislation. So 
it would require a congressional override 
of a veto to stop an accelerated transfer 
of U.S. property to Panama if the Presi
dent were determined to surrender early 
the rest of our property rights in Pan
ama until now deemed necessary for the 
safe and efficient operation of the canal." 

In its second attempt to resolve differ
ences in the House and Senate versions 
of the bill, the conferees inserted lan
guage into implementing legislation 
which would forbid the President from 
transferring the Panama Canal before 
December 31, 1999. While this is certain
ly a step in the right direction, the pro
vision refers only to the canal itself, the 
waterway, locks, et cetera. It does not 
forbid expediting the transfer of related 
civilian and military properties that are 
essential to the operation and protec
tion of the canal. 

Under this legislation, the President, 
or a future President, can still return 
these support properties to Panama be
fore December 31, 1999, without con
gressional approval. For this reason 
Mr. President, I was unable to sign th~ 
conferees report, or vote for H.R. 111, 
in good conscience. It represents an open 
invitation for the Panamanian Govern
ment to start agitating immediately for 
accelerated property transfer. No one 
can predict how sympathetic this ad
ministration or a future administration 
may be to such agitation. 

Mr. President, I urge my distinguished 
colleagues to vote against this bill which 
allows the President to transfer U.S. 
property without the explicit and prior 
approval of Congress. 

Finally, Mr. President, I received this 
morning a "Dear Colleague" letter from 
Senator LEVIN stating that the conferees 
unanimously adopted language in the 
statement of managers accompanying 
this report stating congressional intent 
that, should foreign combat troops or 
military forces be stationed in Panama, 
the President shall insure a coordinated 
defense of the canal by requiring our 
civilian Administrator of the Panama 
Canal Commission to comply with any 

directive of the U.S. military officer in 
charge in Panama. 

Mr. President, I, for one did not sup
port this move. I support wholeheartedly 
Senator DoLE's motion to recommit the 
conference report on H.R. 111 with in
structions to insist on language concern
ing the issue of foreign troops in Latin 
America. 

The PRESIDING OFFICER (Mr. 
LEVIN). Who yields time? 

Mr. HUMPHREY. Mr. President, I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. On whose 
time? 

Mr. HUMPHREY. To be equally 
divided. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will call the roll. 
The assistant legislative clerk pro

ceeded to call the roll. 
Mr. EXON. Mr. President, I ask unani

mous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. EXON. Mr. President, I support 
the conference report on the Panama 
Canal implementation procedures. This 
matter has been before the Senate be
fore. It has been before the House of Rep
resentatives. I would like to make a few 
remarks and basically incorporate in my 
remarks what I said on the floor of the 
U.S. Senate a few days ago when we 
first considered this matter. 

I do not know what other amendments 
will be offered on the floor of the Senate 
today in this regard, but the rumor mills 
are working, and it seems that we likely 
will be faced with votes on matters other 
than whether or not we are going to ap
prove the conference report worked out 
by the Senate and House conferees. 

Mr. President, it is very critical that 
we place this matter in proper perspec
tive as we debate it and eventually vote 
on it on the floor of the Senate today. 

In the first place, I believe it should 
be made clear that, whether we like it 
or not, on October 1 the Panama Canal 
Treaty that was approved by the last 
session of Congress will go into effect. So 
I say to those who not only may be in 
opposition to the conference report but 
also may support amendments that will 
be offered today that I hope they will 
realize that they may-and I emphasize 
"may"-be treading on some rather dan
gerous ground. 

In the first place, the word of the 
United States in international affairs is 
basicallv at stake here, and I think that 
is critically important. 

Second, in all the work we have done 
in the Armed Services Committee of the 
Senate, in working out the implemen
tation procedure, we have taken this 
agreement apart and have protected the 
best interests of the United States as 
best we can under the circumstances. 

I hope that when we debate this mat
ter today we will not fall back into the 
old trap that we are debating whether 
or not the United States of America 
should have agreed to the Panama 
Canal Treaty. That bridge was crossed 
in the last session of Congress. 

So, Mr. President, I emphasize that, 

1 

regardless of what we do here, whether 
or not we accept the implementing 
legislation, whether or not we adopt 
some kind of amendment that might be 
offered, the treaty will go into effect on 
October 1. Therefore, I remind my col
leagues to be very thoughtful in this 
matter. 

I believe that, under the able leader
ship of the Senator from Michigan, we 
have done all we can do with regard to 
protecting not only the taxpayers but 
also the interests of the United States 
in the implementation procedures of this 
treaty. 

Indeed, as one of the Members of the 
House said yesterday during the con
ference that agreed on the latest word
ing · of the implementation of the 
treaty-which I believe was an improve
ment over what we had done before
the opponents to that said that although 
they were not excited about the imple
menting procedures, they would be say
ing on the floor of the House of Rep
resentatives that some of the objections 
and some of the corrections that certain 
Members of the House wanted had been 
accomplished with our conference of 
yesterday. 

I emphasize again that unless we have 
proper implementing procedures in ef
fect come October 1, it is entirely possi
ble that the interests of the United 
States and the safety of the canal itself 
might be at stake. 

Mr. President, the situation in which I 
find myself is, I am sure, shared by many 
of my colleagues. 

Had I been a member of the U.S. Sen
ate last year, I would have voted against 
the Panama Canal treaties. I am troubled 
by recent events in the Western hemi
sphere, including problems with national 
security ramifications for the United 
States in Cuba, Nicaragua, and elsewhere 
in Latin America. 

Nevertheless, the Panama Canal 
treaties were negotiated, signed, and duly 
ratified according to the constitutional 
provisions we all hold so dear. Therefore, 
it is necessary that we proceed with this 
implementing legislation to insure that 
the interests of the American taxpayers 
are best protected under the present cir
cumstances. Let us make no mistake 
about it--the treaties are now the law of 
the land and will go into effect on Octo
ber 1, 1979. The Senate had its opportu
nity last year to work its will on these 
agreements during the ratification proc
ess. I was not happy with that outcome; 
however, the constitutional process was 
followed and we are all committed, 
whether we like it or not, to respect 
what is now a valid international agree
ment. The treaties cannot be renegotiated 
now and we cannot now realistically be 
subject to a de facto congressional veto, 
contrary to what some statements on the 
floor, in the last few days, suggest, since 
that ratification process has been com
pleted. To attempt such a course at this 
juncture would do far more harm to the 
U.S. interests, domestically and interna
tionally, than the give away of a hundred 
Panama Canals. I remind my colleagues, 
especially those in opposition to the mat
ter before the Senate, that the funda
mental processes and their sanctity under 
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the Constitution are really at issue. The 
question really comes down to whether 
the word of the Senate is good or whether 
it is not and will be so judged by the peo
ple of not only the United States but the 
entire world. 

The legislation before us accomplishes 
my goal, under the circumstances, of 
protecting the interests of the United 
States and the taxpayers as best we can. 
I was not here, and therefore, I cannot 
amplify on the debate that continues on 
''who told what to whom" on costs of 
implementation. The facts are that rati
fication was accomplished and debate at 
that time should have exposed that legit
imate issue. The administration sub
mitted this bill with a cost to the Treas
ury of $870 million over the life of the 
treaty. The House of Representatives 
passed its version containing a taxpayer 
cost of $1 billion, 370 million. The legis
lation then came to the Senate for ac
tion. I can assure my colleagues that we 
on the Armed Services Committee dis
sected this bill in order to weed out un
necessary costs and submitted to the 
full Senate a bill costing the Treasury 
$665 million-less than half the cost of 
the House-passed version over the life of 
the treaty, and none of this money, I 
emphasize, is structured to go to Pan
ama. This bill passed only weeks ago, and 
I am sure my colleagues are familiar 
with its contents. These costs represent 
essentially the appropriations necessary 
to adequately fund our defense activi
ties in the canal area for 20 years. These 
savings resulted from our committee's 
decisions to both eliminate needless costs 
and shift their form of payment to canal 
revenues without adversely affecting the 
flow of shipping. 

The House-Senate conference com
mittee on the bill which is before us has 
worked very hard. Under the terms of 
the treaty, it protects the interests of the 
United States to the maximum exent pos
sible under the circumstances at an ab
solute minimum cost. The conferees 
adopted the Exon sense of the Senate 
provision which limits costs to the lowest 
possible amount. The United States has 
the right to do whatever is necessary 
militarily to insure the neutrality of the 
canal. 

Surely our best interests and the in
terests of the hundreds of Americans 
working in Panama now are best served 
by adopting this legislation at this time. 
Again, I assure my colleagues that this 
bill has been scrutinized and unnecessary 
costs weeded out, while U.S. protection 
has been maximized. I wish the treaties 
had been rejected when ratified; how
ever, we now have no choice but to do the 
right thing and approve this conference 
report on implementation. To do other
wise, in my opinion, would be the height 
of irresponsibility. 

I thank the Chair. 
Mr. President, I suggest the absence of 

a quorum and ask unanimous consent 
that the time be charged equally to both 
sides. 

The PRESIDING OFFiCER. Without 
objection, it is so ordered. 

The clerk will call the roll. 
The assistant legislative clerk pro

ceeded to call the roll. 

<Mr. EXON assumed the chair.) 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

30-MINUTE RECESS 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that there be a 
recess for 30 minutes, and that the time 
for the recess be· equally charged against 
both sides on the conference report. 

The PRESIDING OFFICER. The re
quest by the majority leader would not 
be possible because one side has 12 min
utes and 16 seconds and the other side 
has 40 minutes remaining. 

Mr. ROBERT C. BYRD. Would the 
participants be agreeable to pooling their 
remaining time, and then taking it out 
equally? 

The PRESIDING OFFICER. Is there 
objection? 

Mr. STENNIS. Mr. President, reserving 
the right to object, and I shall not ob
ject, of course, the leadership does ex
pect this matter to move along all right? 

Mr. ROBERT C. BYRD. Yes. 
Mr. STENNIS. We have further mat

ters this afternoon, a conference with 
the House, and we have urged the House 
conferees to be present, so we will have 
to be there. 

Mr. ROBERT C. BYRD. Yes. The rea
son why I have suggested this, may I say 
to the distinguished chairman of the 
Armed Services Committee, is that the 
Senator from Kansas <Mr. DoLE). who 
will offer the motion to recommit, cannot 
be present because he is tied up in the 
Finance Committee. 

Mr. STENNIS. Yes. 
The PRESIDING OFFICER. Is there 

objection? 
Mr. ROBERT C. BYRD. Mr. President, 

reserving the right to object, the mana
ger, Mr. LEviN, has suggested that both 
managers yield back all remaining time 
on the conference report, and that would 
leave only the time on Mr. DoLE's mo
tion. 

Mr. THURMOND. Better reserve 
about 5 minutes to each side; something 
might come up. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the man
agers on each side of the aisle may re
serve 5 minutes of their remaining time 
on the conference report, and that the 
time for the recess not be charged 
against either side. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

Whereupon, at the hour of 11: 33 a.m., 
the Senate took a recess for 30 minutes. 

The Senate reassembled at 12:03 p.m., 
when called to order by the Presiding 
Officer (Mr. CANNON). 

TIME-LIMITATION AGREEMENT
NOMINATIONS 

Mr. ROBERT C. BYRD. Mr. President 
I ask unanimous consent, as in execu
tive session, that time on the nomina
tion of Bailey Brown be limited to 2 
hours, to be equally divided between Mr. 

THURMOND and Mr. KENNEDY; and that 
time on the nomination of Comelia Ken
nedy be limited to 11/2 hours, to be 
equally divided between Senator KEN
NEDY and Senator THURMOND. 

Mr. JAVITS. Will the Senator yield? 
Mr. ROBERT C. BYRD. Yes. 
Mr. JAVITS. I do not know which side 

Senator KENNEDY is on. I am the one 
who is raising the issues about Judge 
Brown. I do not want to change the 
unanimous-consent request, but I do that 
with the understanding that if Senator 
KENNEDY is On Senator THURMOND'S side, 
time will be available to the opposition; 
to wit, me. 

Mr. ROBERT C. BYRD. Then, Mr. 
President, I ask unanimous consent that 
the time be equally divided between Mr. 
JAVITS and Mr. THURMOND. 

Mr. JAVITS. No, Mr. President, I do 
not want that, either. Mr. KENNEDY is 
the chairman of the committee. I just 
want it understood that if he is on the 
same side as Senator THURMOND, there 
will be equal time for the opposition. 

Mr. ROBERT C. BYRD. Yes. I so ask, 
Mr. President. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

PANAMA CANAL ACT OF 1979-CON
FERENCE REPORT 

The Senate continued with the confer
ence report on H.R. 111. 

Mr. HATFIELD. Mr. President, I sug
gest the absence of a quorum, and I ask 
unanimous consent that the time be 
charged equally against both sides. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will call the roll. 
The second assistant legislative clerk 

proceeded to call the roll. 
Mr. ROBERT C. BYRD. Mr. Pres'ident, 

I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
RIEGLE) . Without objection, it is so 
ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
how much time remains on the confer
ence report? 

The PRESIDING OFFICER. Three 
minutes. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that I may sug
gest the absence of a quorum and that 
the time be equally charged against both 
sides on the motion to recommit, which 
will be in order under the order entered. 

The PRESIDING OFFICER. Is 'there 
objection? The Chair hears none, and it 
is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. DOLE. Mr. President, I ask unani
mous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOLE. Mr. President, I send to the 
desk a motion to recommit. 

The PRESIDING OFFICER. The mo
tion will be stated. 
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The legislative clerk read as follows: 

The Senator from Kansas (Mr. DoLE) sub
mits the following motion: 

Mr. President, I move to recommit the blll 
H.R. 111 to the committee of conference with 
instructions that the conferees on the part 
of the Senate insist that language be specifi
cally included in section 1108 stating that 
among the "conditions ... which threaten 
the security of the Canal" is any circum
stance in which foreign combat troops or 
military forces (other than those of the 
United States or Panama as provided in the 
Panama Canal treaties of 1977) are located 
within the Republic of Panama.. 

Mr. DOLE. Mr. President, first I wish 
to thank the distinguished chairman of 
the subcommittee <Mr. LEVIN) for his 
courtesy in permitting the recess, be
cause we are in the middle of the wind
fall profits tax markup in the Finance 
Committee and about to resolve an im
portant point. The Senator from Kan
sas believes this motion is also very im
portant, and I would say very briefly 
that I have been trying to decide, during 
the course of this discussion, whether to 
declare victory based on our past suc
cess and suggest that we not pursue it 
further, or whether to try one more 
time in the conference to include this 
language. 

Mr. President, today the Senate finds 
the new decision of the Panama Canal 
treaties implementing legislation await
ing our action. This is the fifth time in 
4 months the administration has tried 
to make this measure palatable to the 
Senate and the people of the United 
States. Each time a little more security, a 
little more protection for our foreign 
policy goals and for our country and its 
allies ultimate well-being are included. 
At our present rate the Senator from 
Kansas will make the prediction that 
we will have the best possible bill, the 
one most responsive to Americans' needs, 
by next year at this time. 

It is certainly not the belief of this 
Senator that we should accept this latest 
version of the bill, improved as it is, just 
because a few more items have been 
added that ought to have been included 
in the first place. Of course there should 
be no retroactive taxes on American en
terprise in the canal; of course U.S. ex
penses for the implemention should be 
reimbursed before Panama's contingency 
fund is filled; of course we should have 
men with canal and related e;rperience 
and special expertise included on the 
Canal Commission; of course it should 
be made clear that no President can 
give away the Canal before 1999 when 
the treaties take effect. 

The present situation in the Carib
bean-where Russian combat troops are, 
apparently, permanently stationed and 
allowed to train guerrilla armies for ex
port to overthrow the vulnerable govern
ments of neighboring Latin American 
countries-this situation reminds us how 
dangerous it is to abdicate our responsi
bilities in this sphere or to leave our 
meaning in any treaties nuclear or am
biguous. 

Mr. President. it is not the intent of the 
Senator from Kansas to obstruct this 
legislation's passage or to continually 
offer motions that some have unfairly 
characterized as killer amendments. I 

have long been concerned over the spread 
of Soviet military interference in the 
Caribbean and Latin America from the 
very beginning of this administration's 
policies in the region. 

On March 20, 1978, during the debates 
on the treaties, I raised the point of for
eign troop involvement in Panama when 
I offered amendment No. 69. Unfor
tunately, at that time only 38 other Sena
tors shared my concerns and my motion 
failed 39 to 45. During the debate on the 
implementing legislation I offered a 
measure which would have tightened the 
language in that section insuring the 
neutrality, security and accessibility of 
the canal. This time there was more con
cern among my colleagues, but my 
amendment was defeated 46 to 44. 

Last week the Senator from Kansas 
introduced a measure with respect to the 
problem of foreign troops stationed 
within the borders of Panama, and its 
effect upon the operation and security 
of the canal. 

That section would do simply this: If 
foreign troops were stationed within the 
borders of Panama, the United States 
would take immediate and appropriate 
action to influence their prompt removal 
through the medium of discontinuing 
all canal payments to Panama. This mo
tion was narrowly tabled by a vote of 
50 to 45. 

In the conference which again met to 
resolve the differences and inadequacies 
within this bill, a report was agreed upon 
that included in its accompanying state
ment of intent much the same language 
suggested last week by this Senator. This 
is certainly a step in the right direction. 
But to make our meaning clear to Pan
ama and the rest of the world, let us not 
keep this language to ourselves. This 
declaration should be a part of the 
Panama Canal Act itself-in fact, it was 
my belief and that of many of my col
leagues that it should be included in the 
treaty itself when amendment No. 69 was 
narrowly defeated last year on March 
20. 

Ambiguities and misunderstandings 
based on mere statements of intent are 
bound to occur. One only need look at 
the DeConcini reservation to the treaties, 
which I may add 92 Senators supported, 
to see how a serious reservation is totally 
ignored by one of the parties to the 
treaties. The Panamanian Government 
claims that because it was "only a reser
vation" it is an understanding affecting 
only the United States. If the Govern
ment of Panama can misread the intent 
of 92 Senators and all the legal opinion 
we can muster with respect to a treaty 
reservation, just how much attention will 
they pay to a statement of floor man
agers expressing the arguably ambiguous 
"intent" of the conferees? 

If all conferees could agree on this 
language why cannot all members vote 
now to move this section from the state
ment to the bill where it belongs: It is 
a moderate and reasonable compromise 
which expresses the bare minimum of 
what the world could exnect from the 
United States under a co~dition of defi
nite provocation and threat to our na
tional security. 

The argument has been made that the 

Congress is running out of time, and to
day is the last chance the Congress has 
to vote on this issue and allow the previ
ously voted treaties to be properly im
plemented. 

Mr. President, that just is not the 
case. This legislation could return to 
conference immediately and I have all 
faith that the conferees could report the 
bill back to the Senate within 24 hours 
or even this afternoon with plenty of 
time to pass the legislation in this body 
and send it to the House before October 1 
for their approval. 

It has also been stated that the pend
ing legislation language would not sub
stantially strengthen the Congressional 
instruction to the President contained in 
the statement of the managers. 

Mr. President, with all due respect I 
must strongly di.sagree with that prem
ise. If this language were to be included 
in the bill itself there would be no doubt 
as to what the conditions of this imple
menting legislation are, and what the in
tent of the United Gtates in the future 
will. be. 

The opposition to my motions have 
been tried to use a parliamentary argu
ment against this language. I can only 
state again that we must not permit a 
mere parliamentary technicality to stand 
in the way of doing the responsible thing 
in terms of U.S. national security inter
ests. I do not believe that will happen, 
especially if the will of the Senate and 
the people of the United States is ex
pressed on this vote to further protect 
our interests. 

Mr. President, to summarize my state
ment, we find a little different version o! 
the Panama Canal treaties implement
ing legislation awaiting our action. This 
is the fifth time in 4 months the adminis
tration has tried to make this measure 
acceptable to the Senate, to the House 
of Representatives, and to the people of 
the United States, and each time I think 
we have made some progress. I question 
whether we have gone far enough, and 
whether, even if we adopt the suggestion 
by the Senator from Kansas, we will have 
gone far enough. 

The changes have been many, but 
they have been obvious ones: Of course, 
there is to be no retroactive taxes on 
American enterprises in the Canal Zone; 
that is one change. 

Of course, u.s. expenses for imple
mentation should be reimbursed before 
Panama's contingency fund is funded. 
Incidentally, that was an amendment 
that I offered at the previous debate on 
the Panama Canal Treaty. All the 
amendments at that time were tabled ex
cept for one or two, during the course of 
that long debate. 

And, of course, we should have men 
on the Commission's sunervisory board 
with special expertise. This happens to 
be another amendment I offered. I only 
point that out to indicate that our in
terest in the problem is not a new in
terest; it has been a continuing interest 
ever since the debate on the Panama 
Canal treaties started in 1977. 

I also understand the real political dif
ficulty that the President of the United 
States finds himself in with respect to 
Soviet troops in Cuba. There is some con-
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cern that this somehow clouds the 
Panama Canal Treaty even further, but 
that is the situation. Apparently they 
are stationed there on a permanent basis 
to train guerrilla armies, exporting revo
lution to overthrow the vulnerable gov
ernments of neighboring Latin American 
countries. So I suggest that we are talk
ing about something that is real. 

On March 20, 1978, I offered amend
ment No. 69 to the Panama Canal treaties 
which said, in effect, that only military 
forces, defense sites, and military instal
lations of Panama or the United States 
may be maintained within Panama, and 
I lost that amendment, as everybody else 
lost their amendments, by a rather close 
margin; I think at that time it was either 
tabled or I lost it straight up or down 
on a vote of 39 to 45. 

I also attempted to express my con
cern that we not consider the SALT II 
treaty unless the President stipulates 
that Russian combat troops have been 
removed or that they pose no danger to 
the security of the United States or its 
allies. 

The last thing I would wish done 
would be to obstruct this measure's pas
sage, or to continually offer proposals 
that some have unfairly criticized or 
characterized as "killer amendments.'' I 
have long been concerned over the 
spread of Soviet military forces in the 
Caribbean and Latin America, from the 
very beginning of this administration's 
policies in the region. Back in April 1978, 
I raised the point of foreign troop in
volvement in Panama. At the time, I 
recall, I was, I do not say ridiculed, but 
as I remember the discussion on the 
ftoor, some even suggested that we were 
looking under rocks for Soviet troops. 
"The Russians are coming, the Russians 
are coming," as one Senator said on the 
ftoor, and I would assume at that time 
there was no knowledge, at least I had 
no knowledge, that Soviet troops were 
in Cuba. 

So I would suggest that my initiative is 
not based on theory or on speculation. I 
think it is based on what could very well 
happen, and I wonder whether or not 
we should further amend the conference 
report to make certain that our interest 
is protected. 

That gets me down to the motion to 
recommit itself. What does it do? 

Section 1108 of the conference report 
is entitled "Defense of the Panama 
Canal." I read it in full: 

SEc. 1108. In the event of an armed attack 
against the Panama Canal, or when, in the 
opinion of the President, conditions exist 
which threaten the security of the Canal, the 
Administrator of the Commission shall, upon 
the order of the President, comply with such 
directives as the United States m111tary om
cer charged with the protection and defense 
of the Panama Canal may consider necessary 
in the exercise of his duties. 

All the Senator from Kansas seeks to 
do is to say that among the conditions 
which threaten the security of the canal 
is "any circumstance in which foreign 
combat troops or military forces (other 
than those of the United States or Pan
ama as provided in the Panama Canal 
treaties of 1977) are located within the 
Republic of Panama.'' 

In other words, all the Senator from 
Kansas seeks to do is to say that this is 
one of the conditions which would 
threaten the security of the canal and, 
therefore, the administrator or the Com
mission shall, upon the order of the 
President, comply with such directives to 
defend the Panama Canal. 

The Senator from Kansas beli'eves that 
it is a very responsible effort. It takes 
some of the pressure away from the 
President and the Commission and any
body else who may have to act in those 
circumstances. It clears up an ambiguity. 

This declaration should be a part of 
the Panama Canal Act itself. In fact, as 
I shall say again, it was by belief back on 
March 20, 1978, that we should have 
adopted amendment No. 69. This is one 
more opportunity to say to the world, say 
to the Soviets, or say to anyone else who 
has any designs on Panama that if we 
find foreign combat troops or military 
forces other than those of the United 
States or Panama, as provided for in the 
Panama Canal treaties of 1977, if in fact 
they are located within the Republic of 
Panama, that shall be a condition which 
threatens the security of the canal. 

I understand the practical reason for 
not wanting to go back to conference. I 
certainly share the concern of the distin
guished Senator from Michigan. I under
stand the concern for time. The Senator 
from Kansas understands that, and is 
concerned about that, even though he 
voted against the Panama Canal treaties. 
And if they were up today, I assume they 
might be defeated. But they were 
passed. The treaty was ratified and we 
now have to implement that treaty. So I 
am not trying to delay or somehow 
frustrate the efforts of those who have 
the responsibility of seeing that this leg
islation is passed. 

But if all conferees could agree on this 
language, why cannot the Members of 
the Senate and the Members of the House 
just move this section from the statement 
to the bill where it belongs? 

Mr. President, the Senator from Kan
sas views the motion to recommit as a 
moderate and reasonable compromise 
which does express the bare minimum of 
what the world can expect from the 
United States under a condition of defi
nite provocation and threat to our na
tional security. I know the argument is 
always made around here that we are 
running out of time, we cannot go back 
to conference, we only have 24 hours. 
I understand that. But the Senator from 
Kansas is not talking about a very broad 
point, but a very important. specific 
point. 

It has also been suggested that the 
pending legislative langua~e will not 
substantially strengthen the congres
sional instruction to the President con
tained in the Statement of t.he M:m
agers. The Senator from Kansas dic:;
agrees with this, b11t I know the Senator 
from Michigan will have more to say on 
that. 

It seems to me, and I have been trying 
to make the point now for several weeks. 
that it would be very helpful to the 
President of the United States, and I 
think perhaps he needs some help a.t this 
point, to send a signal to the Soviets 

that we are concerned, specifically in 
this language about Panama, but that 
our concern originated with the dis
covery, belated as it may be, of troops 
in Cuba. As one of those still uncom
mitted Senators on SALT n, I can say 
it is becoming more and more difficult 
to remain in the uncommitted column 
with no resolution of the Soviet troops 
issue. 

Maybe, as I heard Mr. Brezezinski say 
recently in briefing a group of citizens 
from the States of Pennsylvania and 
Kansas, "We ought to separate them, 
there should be no linkage." But I sug
gest that if anyone reads the mail, they 
will find that the taxpayers and the 
voters of this country and the citizens of 
this country are applying linkage. We are 
being told in our letters, and there are 
many, many letters and many, many 
visits, that we should not even consider 
taking up SALT n until the Soviet troop 
issue has been resolved. 

So I suggest that it would be helping 
the President of the United States, it 
would be helping the Secretary of State, 
because there would be precise and spe
cific language, which I believe the Soviets 
would understand and they would prob
ably better understand our concern 
about Soviet troops in Cuba. 

The Senator from Kansas would like 
to bring up his little sense of the Senate 
resolution on Sovjet troops themselves, 
but I do not intend to do that today be
cause I see the majority leader is present 
and he might object to that. 

UNANIMOUS-CONSENT AGREEMENT 

Mr. ROBERT C. BYRD. I ask unani
mous consent that the vote on the mo
tion to recommit, if, indeed, it does go to 
a vote, occur at the hour of 2 p.m., and 
that the vote on the conference report, 
if there is a rollcall vote, occur imme
diately thereafter; and, in the alterna
tive, if a vote on the motion to recommit 
does not go forward, that the vote on the 
adoption of the conference report occur 
at 2 p.m. so that, in any event, the first 
vote will be at 2. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none. With
out objection, it is so ordered. 

Mr. DOLE. The Senator from Kansas 
reserves the remainder of his time. How 
much time does he have remaining? 

The PRESIDING OFFICER. The Chair 
advises that the Senator from Kansas 
has 5 minutes remaining. 

Mr. LEVIN. Mr. President, first of all, 
I thank the Senator from Kansas for his 
remarks. I think that they help to set a 
useful tone for this discussion, and can 
permit us to create some legislative his
tory here which, jn addition to the man
agers' language, in their report, accom
plish what he set out to accomplish. 

His intent, which is to specify that the 
presence of foreign troops on Panama
nian soil would constitute a type of 
threat referred to in section 1108, I be
lieve is shared by most Members of the 
Senate. Even though it was expressed a 
week ago in a motion which in the opin
ion of some of us might have constituted 
a treaty violation, nonetheless, the vote 
at that time I think clearly indicated 
there was much support for that intent 
that most of us shared. 
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I think his intent has been accom

plished, clearly accomplished, by the 
managers' language. I would like to indi
cate in what way I think so and why there 
would be some diffi.culties in moving it 
into the bill. 

As the Senator from Kansas knows, the 
managers' report specifically provides 
the following language: 

It is the intention of the conferees that 
the phrase contained in section 1108, "con
ditions which threaten the security of the 
canal" is deemed to include any circum
stance in which foreign combat troops or 
mllitary forces (other than those of the 
United States as provided in the Panama 
Canal treaties of 1977) are located within 
the Republic of Panama. 

This added language was aimed at 
meeting the concerns which were ex
pressed on this floor last week, and in 
previous weeks and years, by the Senator 
from Kansas. 

There was a question which was raised 
in conference as to whether or not that 
language should be in the report or in 
the bill. The question which the Sena
tor from Kansas raises this afternoon 
was specifically addressed yesterday in 
the conference report. 

There was a decision that we made in 
conference yesterday, and I think it was 
agreed to by most, if not all, the mem
bers of the conference, that the Senator 
from Kansas intention and concern be 
best addressed in the managers' report, 
rather than the bill itself, for at least 
two reasons. 

First, because of the problem that 
could be raised on a point of order if 
this language appeared in the bill itself. 

We were advised by the Parliamentar
ian that if a conference report was 
brought back to the Senate with the 
proposed language we had in our man
agers' report, and which is in the Sena
tor from Kansas motion, if that pro
posed language was inserted in the bill 
itself, it would be subject to a point of 
order for introducing new subject mat
ter not germane to either bill. 

Of course, that new subject matter 
would be the question of foreign troops 
in Panama. 

In addition, the Parliamentarian has 
informed me that it might be subject to 
a point of order in the House, as well, 
for exceeding the scope of the confer
ence. 

in that conference that we do have im
plementation legislation adopted and not 
open it up to possible points of order, 
against whether they would be sustained 
or not. 

I know there would be healthy debate 
and voting on that question of whether 
or not they would be sustained. 

So it is the fear of that kind of delay 
which could be caused by inserting this 
in the bill, in part, which caused the 
members of the conference to leave this 
out of the bill and leave it for the man
agers' report. 

There was another concern raised yes
terday in conference that directly ad
dresses itself to the substance of the 
Senator from Kansas motion. 

That concern is the breadth of the 
language relative to foreign troops on 
Panamanian soil. 

We maintain a number of schools in 
Panama. We maintain the School of the 
Americas and the Inter-American Air 
Forces Academy where foreign troops 
are trained by us. 

We considered the possibility that lan
guage, which would be broad about 
foreign forces, might be construed to in
clude the forces which are trained in 
those academies. There was some concern 
expressed as to the difficulties in fram
ing language which would take care of 
that consideration, as well. 

I believe the Senator from Kansas, as 
well as myself and I think all Members 
of the Senate, want those schools to re
main open. We have committed that 
those schools will, in fact, remain open. 

Eighteen Latin American countries 
sent students to the Canal Zone mili
tary schools in the last fiscal year and 
those students could be construed, under 
at least one interpretation, to come un
der language which the Senator from 
Kansas and others would like in the bill. 

We thought it was safer-when I say 
''we," I think there was a general con
sensus, although there may have been 
one or two exceptions in the confer
ence--we thought it was a lot safer not 
to get on that subject in the bill because 
of the possibility of it being construed 
or misconstrued, and the diffi.culties in 
framing language to avoid such con
struction which would plunge us into 
further delays in the implementation 
legislation. 

That was a consideration we specifi
cally addressed ourselves to yesterday. 

Congressman MuRPHY, in particular, is 
familiar with those schools. He was 
somewhat leery about the language and 
the time it would take to create language 
which could avoid the possibility of 
misconstruction. 

Now, it is not my intention here to de
bate either whether or not such a point 
of order would be sustained or would 
properly lie because the problem is not 
that. The problem is delay which could 
ensue as a result of such a point of or
der being raised. I think the Senator 
from Kansas would acknowledge that 
the circumstances were somewhat un
usual in terms of delay. This not an or
dinary situation. 

For those reasons and others, we felt 
it best it be in the managers' report. 

Mr. LEVIN. I am happy to yield to the 
Senator from New York. 

Mr. JAVITS. Mr. President, I would 
like to be notified when I have used 3 
minutes. 

Mr. President, first, I would like to 
join the manager of the conference re
port in urging the Senator to withdraw 
this motion, and I will say why: I think 
it tends to defeat itself. 

I speak now as a lawyer. The specific 
always swallows the general. 

We have the DeConcini amendment, 
which was highly objected to, and here 
we are over that now, which gives us an 
absolute right to do anything in Pan
ama, including militarily, respecting the 
security of the canal. 

Second, and this is very important, the 
general words of the implementing legis
lation, to me, are even more appealing 
than the specificity subconsciously in
spired by the Cuban situation, which, 
in my judgment, limits us rather than 
expands our opportunity, because sec
tion 1108 which will be in the law speaks 
of "In the event of an armed attack 
against the Panama Canal," and here 
are the critical words, "or when, in the 
opmwn of the President,"-in the 
opinion of the President-"conditions ex
ist which threaten the security of the 
canal," of any kind. 

Last, w_e will have troops there until 
the year 2000, after the year 2000. So 
that it is really almost inconceivable we 
are going to have a hostile foreign pres
ence there in that time. We just would 
not tolerate it. 

And very important, after the year 
2000, the neutrality part of the treaty 
assures us against foreign troops, as a 
commitment they will not be there. 

Finally, it seems to me that what the 
Senator from Kansas has done has borne 
enormous fruit; and if I may be so bold 
as to say it to a friend, I hope we will 
not overstep the mark. October 1 is right 
at our door, and we know the mischief 
this can cause. 

There are many elements in Latin 
America just waiting for the chance to 
say, "Here is this conspiracy. See, at 
the very end, they would not go through 
with the deal, and the intentions are 
completely defeated by the perform
ance." 

For all those reasons, especially the 
hard core reasons of the generality of the 
law, which I think is much more effective 
than narrowing it with the specificity, 
because of a concern we have which is 
legitimate, arising out of Cuba and, sec
ond, the fact that it is locked in, with 
our troops there until the year 2000, with 
a prohibition against any foreign troops 
after the year 2000, and, finally, by the 
guarantees of the DeConcini amendment, 
I hope very much that the Senator will 
consider withdrawing the amendment 
and that if he does not, the Senate will 
reject it. 

The treaty will go into effect October 1 
regardless of what we do. If we do not 
have implementation legislation in ef
fect, there is the danger that our right 
to manage and operate the canal will be 
in jeopardy. 

We can assure the Senator from Kan
sas it was intended to address his con
cerns in that report relative to the sta
tioning of foreign troops in Panama and 
that that concern we thought was best 
addressed in this way. 

Mr. LEVIN. Mr. President, I yield to 
the Senator from West Virginia. 

I do not think anybody in the Senate 
wants that to happen or even to take the 
chance of that happening. 

Frankly, we were very much concerned 
CXXV--1636-Pa.rt 20 

I would urge the Senator from Kan
sas to accept this additional bit of legis
lative history as supportive of his own 
intention and possibly see fit to with
draw his motion for that reason. 

Mr. JA VITS. Will the Senator yield? 

Mr. ROBERT C. BYRD. Mr. President, 
first, I compliment the distinguished 
Senator from Michigan <Mr. LEVIN) on 
his able managership of this legislation 
on the floor and in conference. 

I compliment the distinguished Sena-
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tor from New York for very succinctly 
and cogently pointing out the dangers of 
proceeding in the manner as is suggested 
by the motion. 

I hope that the distinguished Senator 
from Kansas will withdraw his motion to 
r~ommit. He has performed a very ef
fective and useful service already. 

The language in the committee report 
speaks for itself very clearly on this 
point, and that constitutes the legislative 
history, plus all that has been said on 
the floor. The Senator from Kansas 
-really has accomplished something 
worthwhile; ar:d as the distinguished 
Senator from New York has said, it is 
very worthy. 

The treaties themselves provide ample 
recourse for the United States to protect 
its economic and security interests. The 
Senate spent considerable time on this 
issue last year, under the constitutional 
processes, as it debated the treaties. It 
did not act in haste. It reviewed the 
treaties, debating them for 38 days be
fore recommending ratification. The eco
nomic and military needs of our Nation 
were paramount in our consideration, 
and we decided then and there that the 
treaties did protect our interests; and we 
added amendments to the treaties to 
insure that our interests would be 
protected. 

As the Senator from Michigan has 
pointed out, recommittal would require a 
new conference and could delay enact
ment of the legislation beyond the Octo
ber 1 deadline. On that date, the treaties 
go into effect. We cannot turn the clock 
back. Whether there is implementing 
legislation or not, they are going into 
effect. 

What is needed now is the means to 
exercise our rights under the treaties 
which we approved in the Senate 'IUld 
which were ra.tified. If these means are 
not in place by October l-and that is 
what is involved here, the means to ex
ercise our rights technically-who loses? 
The United States is the loser. Not only 
would we have no way to carry out the 
arrangement for joint management of 
the canal with Panama, but also, the 
operation of the canal itself would enter 
a period of uncertainty. 

The word of the Senate is at stake 
with respect to the implementing legis
lation. It is our obligation to live up to 
the provisions of these treaties. They 
were considered fully and were ratified 
legally in accordance with our constitu
tional processes. The proper course is to 
see that the treaties are implemented in 
a manner fully consistent with the Sen
ate's actions last year. 

The distinguished Senator from Kan
sas has rendered a service here, as he 
often has done. I often have seen him 
offer motions on amendments and de
cide, after debate, that in the interests 
of all concerned, he had achieved his 
purpose and that there was no point in 
muddying or making murky what al
ready has been achieved. 

If he pursues the motion and the Sen
ate votes it down-which I hope the 
Senate will do-then I think this repre
sents a drawing back from the point 
where he now stands and where has has 
achieved a purpose, and a usefu! pur-

pose. So I hope he will not press his 
motion to recommit. 

Mr. THURMOND. Mr. President, I 
.commend the able and distinguished 
Senator from Kansas for the consider
ation he has given to this matter. I 
believe he has rendered a great service 
here. He has focused attention on this 
very vital question. 

I say to him that the last conference 
strengthened the bill from his standpoint 
and mine. I stated earlier today that I 
think the bill is in much better shape 
from the standpoint of our country than 
it was before the last conference. 

I do not intend to vote for the confer
ence report, because I will not have any 
part-in any way, shape, or form-in 
giving away the Panama Canal. However, 
I commend the able Senator from Kansas 
for offering this amendment and carry
ing on this colloquy here today, which I 
think is very important and which does 
focus attention on this matter, which is 
of great magnitude and importance to 
our Nation. 

It is up to the Senator from Kansas as 
to whether or not he will withdraw his 
motion. In any event, he is to be com
mended highly for his intense interest 
and the great capacity he has shown in 
comprehending this question and in 
bringing it before the Senate today. 

Mr. DOLE. Mr. President, I thank my 
distinguished colleagues, and I will with
draw the motion to recommit. 

My only purpose was to provide a serv
ice; and I am persuaded by the state
ments, particularly the statement made 
by the majority leader. 

I doubt that the Senator from Kansas 
could prevail; and in my arithmetic, I 
believe I am right most of the time. 

If I did not prevail, then I think 
someone reading the legislative history 
a month from now, a year from now, 
or 10 years from now would say, "Well, 
up to that point there was victory, but 
then the Senator from Kansas snatched 
defeat from the jaws of victory and 
was defeated." 

I believe it is important that the legis
lative history be made and that we do 
not muddy the water. If there were a 
vote at this time, I might win or might 
lose. The odds are probably the latter, 
very close odds, because the vote on the 
tabling motion was 50 to 45. However, 
I am convinced, after the clear and posi
tive statements made by the distin
guished Senator from Michigan (Mr. 
LEVIN), supported by the distinguished 
Senator from New York and the dis
tinguished Senator from South Carolina, 
highlighted by the majority leader, that 
when the legislative history is reviewed 
and when we include, as will be in
cluded as part of my statement, the 
language on page 56, "Wartime control, 
section 1108,'' and when it is under
stood-and I hope I am not misquoting 
anyone-that there is agreement by 
those who have spoken on the floor, fol
lowing the submission of the motion to 
recommit, then the intent is just as clear 
by having the language in the report and 
the statement of the managers as hav
ing the language in the legislation it
self. 

If that is the appropriate understand-

ing, as I believe it is, based on comments 
made on the floor, then there has been 
success, and I do not suggest that any
one in this Chamber would have it any 
other way. 

I am certain that if, in fact, foreign 
troops, combat troops, were in Panama, 
that certainly would be a condition 
which would threaten the security of 
the canal; and I am convinced that al
most every Member of this body would 
agree. 

I ask the manager if he concurs in the 
statement just made by the Senator 
from Karu:as, and I will be prepared to 
withdraw the motion to recommit. 

Mr. LEVIN. I thank the Senator from 
Kansas for his remarks. 

I do concur, that the presence in Pan
ama of foreign troops who are not friend
ly to the United States would be that 
type of condition which would cause the 
canal to be threatened; that the inten
tion is as clear in the managers' report 
as it could be i.n the act that such con
dition should cause the President to 
transfer the power, in effect, from our 
civilian administrator to our military 
person down there in order to take care 
of that kind of threat. I think the inten
tion is equally clear. I fully agree with 
that. 

With those words, I agai,n commend 
the Senator from Kansas for his efforts 
here. I think he has achieved what he 
set out to achieve. 

Mr. DOLE. I thank my colleague for 
that response. 

Mr. President, I ask unanimous con
sent that the motion to recommit, along 
with the statement of the managers 
which appears o1n page 56, section 1108, 
"Wartime Control," along with section 
1108 of the bill itself, be printed at this 
point in the RECORD so that there will be 
a full understanding of what we were 
discussing. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

MOTION To RECOMMIT H.R. 111 TO THE 
COMMITTEE OF CONFERENCE 

Mr. President, I move to recommit the bill 
H.R. 111 to the committee of conference with 
instructions that the conferees on the part 
of the Senate insist that language be specifi
cally included in section 1108 stating that 
among the "conditions ... which threaten 
the security of the canal" is any circum
stance in .vhich foreign combat troops or 
military forces (other than those of the 
United States or Panama a.s provided in the 
Panama Canal Treaties of 1977) are located 
within the Republic of Panama. 

Wartime control-(Section 1108) 
The House bill contained a provision (Sec. 

108) which allows the President, in time of 
war in which the United States or the Repub
lic of Panama is engaged, to put the opera
tion of the Panama Canal under the direct 
control of a mlUtary officer. The Senate 
amendment contained no comparable provi
sion. 

The conferees agreed to adopt compromise 
language similar to that recommended by the 
House Committee on Foreign Affairs in its 
report on H.R. 111. However, the description 
of conditions under which the President may 
order the Administrator of the Panama Canal 
Commission to comply with the orders of a. 
military officer with regard to protection and 
defense of the Canal is adapted directly from 
Article IV of the Panama. Canal Treaty, which 
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d.eftnes U.S. defense rights. This section is 
intended to define for domestic legal pur
poses the manner through which the Presi
dent will carry out the responslblllties of the 
United. States in accordance with the Trea
ties. 

It is the intention of the Conferees that 
the phrase contained in section 1108 " ... con-
ditions ... which threaten the security of 
the Canal ... " is deemed to include any cir-
cumstance in which foreign combat troops 
or m111tary forces (other than those of the 
United States as provided in the Panama 
Canal Treaties of 1977) are located within 
the Republic of Panama. 

DEFENSE OF THE PANAMA CANAL 

SEc. 1108. In the event of an armed attack 
against the Panama Canal, or when, in the 
opinion of the President, conditions exist 
which threaten the €'ecurlty of the Canal, the 
Administrator of the Commission shall , upon 
the order of the President, comply with such 
directives as the United States mllltary offi
cer charged with the protection and defense 
of the Panama. Canal may consider necessary 
in the exercise of his duties. 

Mr. DOLE. Mr. President, I withdraw 
the motion to recommit. 

The PRESIDING OFFICER (Mr. 
BRADLEY). Without objection, the motion 
to recommit is withdrawn. 

Mr. ROBERT C. BYRD. Mr. President, 
I thank the distinguished Senator for 
taking this action. He has again demon
strated the reasonableness of his ap-
proach, and he recognizes the dangers to 
his own position and to the bill itself if 
he were to proceed otherwise. I compli
ment him. 

Mr. JA VITS. Mr. President, will the 
Senator yield to me? 

Mr. ROBERT C. BYRD. I yield. 
Mr. JAVITS. I join the majority leader 

in commending Senator DOLE. As is char
acteristi? of him, he fought a hard fight, 
and he IS a great sport. He has shown 
that. 

Mr. DOLE. Mr. President, if I have 
any time remaining I am happy to yield 
it back. 

Mr. LEVIN. Mr. President, I yield back 
all my time on the motion. 

Mr. ROBERT C. BYRD. Mr. President 
if there is no inclination to have a roll~ 
call vote on final adoption, we could pro
ceed with a voice vote. 

Mr. JAVITS. I think we should check. 
Mr. THURMOND. I think we should 

have a rollcall vote on adoption. 
Senator DoLE does not wish to have 

one. 
. Mr. DOLE. I have withdrawn my mo

tiOn. 
Mr. THURMOND. He has withdrawn 

the motion. 
Mr. ROBERT C. BYRD. Senator 

THURMOND wishes to get the yeas and 
nays ordered on final adoption. 

Mr. THURMOND. Mr. President, I call 
for the yeas and nays on final passage. 

The PRESIDING OFFICER. Is there a 
sum cent second? 

There is a sutncient second. 
The yeas and nays were ordered. 

. Mr. THURMOND. Mr. President, I 
Yield back my time on the conference 
report. 

Mr. LEVIN. I yield back all of my time 
also. 

Mr. ROBERT C. BYRD. Mr. President 
I ask unanimous consent that the con~ 

ference report now be temporarily set 
aside until2 p.m. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

<The following proceedings occurred 
at 2 p.m. and are printed at this point 
by unanimous consent.) 

The PRESIDING OFFICER. The hour 
of 2 o'clock having arrived, under the 
previous order, as in legislative session, 
the Senate will proceed to vote on the 
conference report on Ii.R. 111. 

On this question the yeas and nays 
have been ordered and the clerk will call 
the roll. 

The legislative clerk called the roll. 
Mr. BAUCUS <after having voted in 

the amrmative). Mr. President, on this 
vote I have a pair with the Senator from 
Montana <Mr. MELCHER). If he were 
present and voting, he would vote 
"nay." If I were at liberty to vote, I 
would vote "yea." Therefore, I withdraw 
my vote. 

Mr. CRANSTON. I announce that the 
Senator from Montana <Mr. MELCHER) 
and the Senator from New York <Mr. 
MoYNIHAN) are necessarily absent. 

Mr. STEVENS. I announce that the 
Senator from Pennsylvania (Mr. 
ScHWEIKER) and the Senator from 
Connecticut <Mr. WEICKER) are neces
sarily absent. 

The PRESIDING OFFICER <Mr. 
ZORINSKY) . Are there any Senators in 
the Chamber who have not voted and 
who wish to do so? 

The result was announced-yeas 63, 
nays 32, as follows: 

[Rollcall Vote No. 311 Leg.) 

YEAs--63 
Baker Gravel 
Bayh Hart 
Bellmon Hatfield 
Bentsen Hayakawa 
Blden Heinz 
Bradley Holllngs 
Bumpers Huddleston 
Byrd, Robert c. Inouye 
Chafee Jackson 
Chiles Javits 
Church Kassebaum 
Cochran Kennedy 
Cranston Leahy 
Culver !Levin 
Danforth Long 
DeConcini McGovern 
Durenberger Magnuson 
Durkin Mathias 
Eagleton Matsunaga 
Exon J.14etzenbaum 
Glenn Morgan 

Armstrong 
Boren 
Boschwltz 
Burdick 
Byrd, 

Harry F ., Jr. 
Cannon 
Cohen 
Dole 
Domenicl 
Ford 

NAYS-32 
Garn 
Goldwater 
Hatch 
Heftin 
Helms 
Humphrey 
Jepsen 
Johnston 
Laxalt 
Lugar 
McOlure 

Muskle 
Nelson 
Nunn 
Packwood 
Pell 
Percy 
Proxmire 
Pryor 
Riblcoff 
Riegle 
Sarbanes 
Sasser 
Stafford 
Stennis 
Stevenson 
Stone 
Talmadge 
Tsonga.s 
Williams 
Young 
Zorinsky 

Pressler 
Randolph 
Roth 
Schmitt 
Simpson 
Stevens 
Stewart 
Thurmond 
Tower 
Wallop 
Warner 

PRESENT AND GIVING A LIVE PAIR AS 
PREVIOUSLY RECORDED-I ' 

Baucus, for. 

Melcher 
Moynihan 

NOT VOTING-4 
Schweiker Weicker 

So the conference report was agreed to. 
Mr. _LEVIN. Mr. President, I move to 

reconsider the vote by which the con-
ference report was agreed to. 

Mr. JAVITS. I move to lay that motion 
on the table. 

The motion to lay on the table was 
agreed to. 

EXECUTIVE SESSION 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the Sen
ate go into executive session to consider 
the nominations on the Executive Cal
endar. 

There being no objection, the Senate 
proceeded to the consideration of execu
tive business. 

The PRESIDING OFFICER. The 
first nomination will be stated. 

THE JUDICIARY 
The assistant legislative clerk read the 

nomination of Bailey Brown, of Tennes
see, to be a U.S. circuit judge for the 
sixth circuit. 

Mr. ROBERT C. BYRD. Mr. President, 
I shall suggest the absence of a quorum 
and ask unanimous consent that the time 
in this instance not be charged agalnst 
either side. 

I did indicate to the minority a little 
earlier we would proceed in this fashion 
and I have no objection. 

Mr. JA VITS. Mr. President, will the 
Senator withhold the quorum call? 

Mr. ROBERT C. BYRD. Yes. 
Mr. JA VITS. I intend to debate the 

Bailey Brown nomination. It is on a time 
limit. Could we agree that the time will 
start immediately after the vote as I, 
also, wi.::;h to go to a Republican 
luncheon? 

Mr. ROBERT C. BYRD. After the vote. 
Then could we go to some other nomina
tion? 

Mr. J A VITS. I guess we can go to the 
nominations that are unobjected to. 

Mr. ROBERT C. BYRD. The prob
lem is I have a Senator or Senators who 
need to get away this afternoon at not 
too early an hour, but if we delay, and 
these Senators are particularly inter
ested in the Mikva nomination, so the 
longer we delay that, the more it en
cumbers their getting away to meet en
gagements. That we make progress now 
in these 50 minutes is the only thing I 
am concerned about. 

Mr. JAVITS. Of course, I could ask 
for a quorum and we will not make any 
progress anyhow . 

Mr. ROBERT C. BYRD. If the Sena
tor asks for a quorum it will be charged 
against the time on Brown. 

Mr. JAVITS. The point is we havf' 
other things going and I wish to go tr" 
them. Why do we not have the debat•· 
start at 1 :45? 

Mr. ROBERT C. BYRD. I wish too· 
something in the meantime. I certain! 
want to protect the able Senator and ac 
commodate him in every way. I wonde · 
if we could take some other nominatioJ • 
on the calendar at this point so that w· 
are making some progress. I wish to he}J 1 

the Senator also. 
Mr. JAVITS. May I suggest we put in 

a quorum call and I go and talk with 
the minority leader? 

Mr. ROBERT C. BYRD. Very well. I 
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ask unanimous consent that the time for 
the quorum call not be charged again&~ 
either side. But before we begin the quo
rum, could we go to Cornelia G. Ken
nedy? 

Mr. JAVITS. That is one contested 
also. 

Mr. ROBERT C. BYRD. That is con
tested but it is contested on our side for 
the most part. 

Mr. JAVITS. That is :fine. 
Mr. ROBERT C. BYRD. If there be no 

objection, we could move that nomina
tion and then go back to Bailey Brown. 

Mr. JAVITS. That is fine. 
Mr. THURMOND. I doubt if there will 

be a rollcall on that one. I do not think 
there will. There might be. 

Mr. JAVITS. They wish to be heard. 
Mr. ROBERT C. BYRD. If there be no 

objection, I ask unanimous consent that 
we proceed out of order for consideration 
of Cornelia G. Kennedy and then go back 
to Bailey Brown upon the disposition of 
Kennedy. 

Mr. JAVITS. That is fine. 
Mr. THURMOND. I have no objection. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. STENNIS. Mr. President, will the 

Senator yield to me for an inquiry only? 
Mr. ROBERT C. BYRD. I yield. 
Mr. STENNIS. What about the Pan

ama Canal bill? Did the Senator defer 
that? 

Mr. ROBERT C. BYRD. Yes. The vote 
will occur at 2 p.m. The motion to recom
mit was withdrawn. 

Mr. STENNIS. I see. Great. 
Mr. ROBERT C. BYRD. We will have 

a rollcall vote. 
Mr. STENNIS. I thank the leader. 
The PRESIDING OFFICER. The nom

ination will be stated. 
NOMINATION OF CORNELIA G. KENNEDY :t"0 ~E 

U.S. cmcUIT JUDGE 

The assistant legislative clerk read 
the nomination of Cornelia G. Kennedy, 
of Michigan, to be U.S. circuit judge for 
the sixth circuit. 

Mr. THURMOND. Mr. President, there 
is no time limit on this, is there? 

Mr. ROBERT C. BYRD. Yes, there is a 
time limit. 

Mr. THURMOND. Did we agree to 30 
minutes on each side? 

Mr. ROBERT C. BYRD. One hour and 
a half on this one. 

Mr. President, I suggest the absence 
of a quorum, and I ask unanimous con
sent th:at the time be equally charged 
against both sides on this nomination. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will call the roll. 
The assistant legislative clerk pro

ceeded to call the roll. 
Mr. KENNEDY. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. KENNEDY. Mr. President, I ask 
unanimous consent that during the con
sideration of the judges on the Execu
tive Calendar, Tom Susman and Elaine 
Shocas of the Judiciary Committee be 
accorded the privilege of the floor dur
ing the debate as well as the votes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mz:. TH_URMAN. Mr. President, I ask 
unanimous consent that Mr. Duke Short 
and Emily M. Snedman.be accorded the 
privilege of the floor during the vote on 
these judgeship nominations. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. KENNEDY. Mr. President, I 
understand that the present matter that 
is before the Senate is the nomination 
of Judge Cornelia Kennedy. Am I 
correct? 

The PRESIDING OFFICER. That is 
correct. 

Mr. KENNEDY. There is a time limi
tation. Am I correct? 

The PRESIDING OFFICER. That is 
correct. 

Mr. THURMOND. What is the time 
limitation on this? Is it 45 minutes to 
the side? 

The PRESIDING OFFICER. Forty
five minutes are allotted to each side. 

Mr. KENNEDY. Mr. President, I yield 
such time as I might use. 

Mr. President, a judicial nominee 
should "possess and demonstrate a com
mitment to equal justice under law," as 
President Carter recognized in his Exec
utive order a· year ago. Central to this 
commitment is whether the nominee is 
sensitive to civil rights and civil liberties 
and willing to enforce the law which pro
tects these fundamental rights. The Sen
ate Judiciary Committee has a solemn 
responsibility to examine each judicial 
nominee closely and independently for 
this commitment. 

From the voluminous records that 
came before the Senate Judiciary Com
mittee, everyone agrees that Judge Ken
nedy is a person of personal integrity, 
honesty, and professional competence. 
Nevertheless, I cannot read her record to 
reflect a satisfactory sensitivity to civil 
rights and civil liberties, or a commit
ment to - their full enforcement. I ac
knowledge that some would draw differ
ent conclusions from the record. Both 
individual cases and the overall record 
are open to interpretation. But for me, 
the doubts raised by her record are far 
too disturbing to ignore. The position of 
a U.S. circuit court judge is too vital to 
allow the appointment of a nominee 
whose commitment remains subject to 
such serious doubt. I must vote no. 

Mr. President, I withhold the re-= 
mainder of my time. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the vote 
on the Kennedy nomination--

Mr. KENNEDY. We may not vote on 
that. 

Mr. THURMOND. We may not have a 
rollcall vote. 

Mr. ROBERT C. BYRD. I withdraw 
my request then. 

Mr. THURMOND. Mr. President, I 
yield myself such time as may be re
quired. 

Mr. President, I heartily support 
the nomination of Judge Cornelia Ken
nedy to be a U.S. circuit judge for the 
Sixth Circuit Court of Appeals. 

Judge Kennedy graduated from the 
University of Michigan Law School with 
distinction and was a member of the 

board of editors of the Michigan Law 
Review. After graduation she worked as 
a law clerk to the late Chief Judge 
Harold M. Stevens of the U.S. Court of 
Appeals for the District of Columbia. She 
served for 4 years as a Michigan circuit 
judge and nearly 9 years as a Federal 
judge, eastern district of Michigan. At 
the present, she is chief judge for that 
district and has occupied this position 
since 1977. Judge Kennedy represents the 
highest ideals of the judiciary. 

Let me just tell you some of the com
ments made by her contemporaries. First 
a statement by Mr. Ivan Barris, presi
dent-elect of the State Bar of Michigan: 

Judge Kennedy is undoubtedly the most 
capable woman judge before whom I have 
ever had the pleasure of appearing, she is 
one of the finest judges who ever sat in 
Michigan regardless of gender. 'I don't believe 
there is any question but that Judge Ken
nedy's morals and integrity are above re
proach. While certainly pragmatic, Judge 
Kennedy is none the less a legal scholar 
with a highly incisive mind. She is so in
dustrious that perhaps some refer to her 
as a workaholic. But if workaholicism is a 
disease I would only hope that more mem
bers of our State Judiciary would come 
down with a severe case of this malady. 

I want to especially emphasize that I con
sider Judge Kennedy to be the personifica
tion of fairness and that she dispenses jus
tice on an even-handed basis regardless o:t 
the race, religion, ethnic background or sta
tion in life of the parties before her. Al
though I as a defense counsel in criminal 
matters do not always personally agree with 
Judge Kennedy's conservative bent, I can 
unequivocally say that in every matter in 
which I have appeared before her, she has 
scrupulously adhered to the law and I as
sure you that her comprehension of the law 
is equaled by few judges whom I have 
known. Judge Kennedy has an extraordinar
ily fine, judicial temperament and she has a 
true dedication to the law. 

Mr. Fred Mester, president of the Fed
eral Bar Association, Detroit chapter, 
had this to say about Judge Kennedy: 

Judge Kennedy has demonstrated the 
highest degree of compassion for those who 
have historically suffered under the oppres
sion of prejudice and racial bigotry. She 
does not see before her an ethnic individ
ual but in each instance she sees a human 
being who is seeking fairness, dignity and 
justice from her court. Such a characteris
tic embodied in so few individuals cannot 
be turned on and off at will. It is carried 
inside the judicial setting and is manifested 
in ever"ything she does. 'I know of no other 
judge who meets this standard of compas
sion and fairness we all hope for in our 
judicial system better than Cornelia Ken
nedy. For those of u~ who have had the 
privilege of practicing before her the im
mediate and inexhaustible interest and con
cern exhibited by Judge Kennedy from the 
onset of the case, no mat ter how mundane 
or complex, has been duly noted and appre
ciated. Throughout the course of the litiga
tion, Judge Kennedy provides an environ
ment free from all outside distractions and 
thus sets the stage for fair and earnest de
liberations. Regardless what the matter may 
be, Judge Kennedy gives it the dignity it 
deserves and which is expected from liti
gants in our courta today. 

Just as she provides an environment of 
fairness as a case progresses in her court she 
also exerts judicial control over the case at 
each step of the prO<' .!eding. She is always 
prepared when oral argument ensues and 
has an lnnoate sense to quickly get to the 
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heart of the issue presented. Her thorough 
advance preparation for pre-trial conference, 
the soul of federal trial practice, saves pre
cious trial time by narrowing the issues to 
only those which absolutely need be lltigated. 
Her scholarship, hard work and keen com
mon sense makes the pretrial an effective tool 
to place issues in their proper perspective and 
thus, eliminates technical manipulations 
that tend to obscure the real issues, wasting 
tremendous amounts of energy, work and 
time. 

Prior to her elevation to the bench, 
Judge Kennedy contributed to her pro
fession as chairperson of the Michigan 
Bar Association's Negligence Committee. 
Before and after assuming the chairper
sonship, she ran negligence seminars for 
that bar section. Upon assuming the 
position of chief judge of the U.S. Dis
trict Court for the Eastern District of 
Michigan, she began taking a leadership 
role in the U.S. district court's new law
yer seminar, which is cosponsored by the 
Detroit chapter of the Federal Bar As
sociation. This seminar assists the new 
attorney in his/her attempt to bridge the 
gap between academia and the practice 
of law. Her strong support of this and 
other efforts of continuing legal educa
tion demonstrate her interest that parties 
finding themselves in the Federal court 
receive the best possible representation. 

She has pursued the law in the spirit 
of Mr. Justice Holmes when he said: 
Law ls a business to which my life is devoted, 
and I should show less than devotion if I did 
not do what in me lles to improve it, and 
when I perceive what seems to me to be the 
ldea.l of its future, if I hesitated to point it 
out and press toward it with all my hea.rt. 

Judge Kennedy's sense of fairness, in
tegrity, intellectual capacities and ex
perience place her at the forefront of 
her profession. She is an exemplary per
son as a lawyer and judge, but most im
portant as a human being. 

I would like to emphasize that Judge 
Kennedy was rated well-qualified by the 
American Ba.r Association, and in addi
tion_ has received the strong support of 
the Federal Bar Association; the Detroit 
Bar Association; the Michigan State Bar 
Association (a bar incidentally consisting 
of a lawyer population in excess of 18,000 
members) ; the Women Lawyers of Mich
igan; the National Association of Women 
Lawyers; the Oakland County Bar Asso
ciation; Mr. Harry M. Philo, president
elect of the American Trial Lawyers; Ed
mond Kitch, University of Chicago Law 
School: and Terrance Sandolow, Dean, 
University of Michigan Law School, as 
well as many others. 

I heartily recommend to my colleagues 
the confirmation of Judge Cornelia Ken
nedy for the position of U.S. circuit judge 
for the Sixth Circuit Court of Appeals. 

Mr. HATCH addressed the Chair. 
Mr. THURMOND. Mr. President I 

yield 10 minutes to the distinguished 
Senator from Utah. 

Mr. HATCH. I thank my dear friend 
and colleague from South Carolina. 

Mr. President, I do not want to delay 
the Senate very long. I just want to rise 
to my feet in support of Judge Cornelia 
Kennedy. I think she is probably the 
most exceptional woman judge in the 
country, and that is saying something 
because we have some other tremendous 

women judges in this country and, in 
particular, Shirley Hufstedler out in 
California, and others, and I do not want 
to slight any of them. But this woman 
certainly rises in equality to any of the 
men or women judges in this country. 

As a matter of fact, I feel she is prob
ably the single best candidate for a 
Federal judgeship who has come before 
the Judiciary Committee since I have 
sat thereon and in passing on these 
judgeship confirmations, in this judge
ship process. 

She has had eminent practitioners of 
the law who have testified in her behalf. 
I cite particularly Mr. Harry Philo, 
president-elect of the Trial Lawyers of 
America, the leading plaintiffs' trial 
lawyers association in this country; Fred 
Mester, president of the Federal Bar As
soci~tion, Detroit chapter; Ivan Barris, 
president-elect of the State Bar of Mich
igan; John Crsul, Jr., president of the 
Detroit Bar Association; Alan c. Har
nisch, vice president, Detroit chapter, 
of the Federal Bar. 

She is well qualified according to the 
American Bar Association, and her fel
low judges, I think, hold her in high 
esteem. 

I believe, having had extensive trial 
practice before coming to the U.S. 
Senate, that I am in a position 
to at least have some idea about what 
constitutes a good Federal judge. Most 
of my practice in the later years was in 
Federal court. -

All I can say is that I would certainly 
have considered it and deemed it a tre
mendous privilege to be in front of 
Judge Cornelia Kennedy. She is a woman 
of integrity, fairness, experience, and 
inestimable ability and skills. She is a 
very hard worker, as everyone admits. 
And most importantly, I thank and 
commend the two Senators from Mich
igan who -support her nomination, Mr. 
RIEGLE and Mr. LEVIN, for not only sup
porting her nomination, but also for 
having set up the Judicial Merit Selec
tion Commission which selected her in 
the first place. 

I believe in merit selection of Federal 
judges, even though I feel that there 
have been some situations where merit 
selection has not actually contributed to 
the process. Nevertheless, I think it is 
something that we should be shooting 
for, to take Federal judgeships out of the 
political arena and to have judges 
chosen, or fill judgeships by people 
chosen by merit selection. Cornelia Ken
nedy was chosen that way. I think that 
speaks well for her, and I would recom
mend to all of my fellow Senators on the 
floor today that they support the con
firmation of Mrs. Kennedy's nomination. 
In doing so, they will be doing this coun
try a great favor and Detroit in particu
lar, and Michigan, I think, a great serv
ice. Those who have to practice law 
before the Federal bench and the appeals 
court in that area will, I think, be bene
fited greatly by the selection of this 
woman of outstanding ability, integrity, 
intellectual capacities, and experience on 
the appeals court bench. 

I have nothing further to say, other 
than that I support her nomination 
wholeheartedly. 

Mr. KENNEDY. Mr. President, I yield 
the Senator from Ohio such time as he 
may require. 

Mr. METZENBAUM. Mr. President, I 
rise to address myself to the question of 
the confirmation of Judge Kennedy's 
nomination. I had the privilege of chair
ing the hearings conducted by the Com
mittee on the Judiciary in connection 
with this matter, and for full 2 days, 
both of which went until about 7 o'clock 
at night, we had extensive hearings con
cerning Judge Kennedy. 

Mr. President, without question Judge 
Kennedy is a jurist of integrity and 
ability. She is conscientious, and she has 
been an excellent member of the district 
court on which she presently serves. 

It is a fact that there was extensive 
testimony in opposition to her appoint
ment presented on behalf of the NAACP 
Legal Defense and Educational Fund, In
corporated. By reason of the fullness of 
that presentation, I then asked a number 
of leading scholars to be part of an ex
pert panel charged with undertaking an 
analysis of the judicial opinions rendered 
by Judge Kennedy. It is fair to report 
that the response came back on a divided 
basis. Some felt very strongly that she 
had been too technical, that she had 
leaned over backwards, that she had 
found reasons to throw out and rule out 
those cases concerned with civll rights, 
prisoners' pro se complaints--meaning 
complaints filed by a prisoner on behalf 
of himself---and certain police cases. 

As I heard tlhe testimony that was 
submitted and heard from the legal ex
perts, and studied the many cases in
volved, I personally arrived at the con
clusion that indeed Judge Kennedy had 
been overly technical, almost overly anx
ious in some respects, overly involved in 
the juridical process, though only with 
respect to -certain cases. 

As a result of those 2 days of hearings 
and the reservation that I had myself 
in connection with her opinions, I ar
rived at the conclusion that I would vote 
in opposition to the confirmation oCher 
appointment. 

I am hopeful that the 2 days of hear
ings will serve a useful purpose in the 
future judicial service of Judge Kennedy, 
and that perhaps, if nothing else was 
gained, it will provide her with a sensi
tivity in hearing cases in the future 1n 
connection with these kinds of matters. 

I would guess that her nomination will 
be confirmed by the U.S. Senate, but I, 
for myself, will be more comfortable 
in voting no in connection with her 
confirmation. 

Mr. KENNEDY. Mr. President, unless 
there are other Senators who care to 
speak, I am prepared to yield back the 
remainder of our time. 

Mr. THURMOND. Mr. President, I 
yield to the able Senator from Wyoming. 
How long do you want? 

Mr. SIMPSON. It should not be longer 
than 10 minutes. 

Mr. THURMOND. I yield the Senator 
10 minutes. 

Mr. SIMPSON. Mr. President, I do 
trust that my colleagues will act to con
firm U.S. District Judge Cornelia Ken
nedy's nomination to the U.S. Court of 
Appeals for the Sixth Circuit. I really 
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believe, after most careful consideration, 
that any other result would be a grave 
injustice and a rather bleak commentary, 
~ndeed, on the fairness and effectiveness 
of the Senate's procedures in this area. 

I have carefully considered the testi
mony presented on this nomination. I 
have personally questioned many of the 
witnesses, and I have conferred with and 
questioned Judge Kennedy. 

There is no doubt in my mind that 
Judge Kennedy has all the qualities 
needed to l'e a circuit court judge, not 
merely an adequate judge, but a truly 
outstanding judge. 

I will not go through the full list of 
recommendations, but permit me to men
tion a few. Judge Kennedy has been 
highly recommended by her own State's 
Senators, Senators RIEGLE and LEVIN, 
former Senator Griffin, the State Bar 
of Michigan, the Detroit Chapter of the 
Federal Bar Association, the Oakland 
County Bar Association, the Detroit Bar 
Association, the Women Lawyer's Asso
ciation, prominent attorneys in the 
Michigan area who have practiced be
fore her on behalf of both plaintiffs and 
defendants, and other judges in the East
em District Federal Court. 

Senator RIEGLE testified to Judge Ken
nedy's courteous manner and her repu
tation for judicial temperament. He 
mentioned her long and distinguished 
public service and reputation for hard 
work and high scholarship. 

Senator LEVIN stated that Judge Ken
nedy has shown throughout her years on 
the bench an attitude of understanding 
and cooperation. 

Mr. Harry M. Philo, one of the finest 
trial lawyers in the country, national vice 
president and president-elect of the As
sociation of Trial Lawyers of America, an 
association of lawyers for civil plaintiffs 
and criminal defendants, and former 
president of the Michigan Trial Lawyers 
Association, stated: 

All of the lawyers who knew her, and who 
had appeared before her and had handled 
litigation before her-and litigation of the 
type that the Legal Defense Fund had talked 
about--were in support of her nomination. 

Mr. Ivan E. Barris, president-elect of 
the State Bar of Michigan, said: 

I do not look upon her as just an out
standing female judge. I look upon her as 
being an outstanding judge, period. I have 
observed her for the 12 years since she has 
been on the bench, and I have been before 
her many, many times. She is the personifica
tion of fairness. 

Alan C. Harnisch, vice president of the 
Detroit chapter, Federal Bar Association, 
stated that Judge Kennedy enjoys a 
widely held reputation for fairness and 
integrity. 

The principal opposition to Judge 
Kennedy's nomination appears to rest 
almost totally on allegations made by Mr. 
Eric Schnapper, of the NAACP legal de
fense fund, who has made an analysis of 
Judge Kennedy's legal opinions in 50 
cases which he characterized as involv
ing issues of race, prisoner rights, and 
police brutality, and 35 other constitu
tional and civil rights cases, again as 
characterized by Mr. Schnapper. 

Mr. Schnapper seemed to come to three 
conclusions: First, that Judge Kennedy 

has ruled in every case against the person 
asserting a civil .rights violation; second, 
that Judge Kennedy's rate of reversal in 
cases leading to publishec1 opinions of 
the sixth circuit is disproportionately 
high-allegedly over 50 percent in crimi
nal cases; and, third, that Judge Ken
nedy has followed an unusual practice in 
her disposition of prose suits of prisoners 
by frequently dismissing such cases as 
frivolous even before service on the de
fendants, and that she thereby has dem
onstrated an insensitivity to the civil 
rights of prisoners. 

Mr. President, those are serious 
charges, especially when made to the 
public and in this form of context. Such 
charge can do great harm to one person's 
reputation and career, and I think to 
public confidence in the judicial process. 

One would believe that a responsible 
person would not make such charges 
without adequate foundation, without 
painstaking attention to detail and at
tempts to avoid distortion and innuendo. 
Unfortunately, Judge Kennedy had not 
been accorded the benefit of such ameni
ties. 

Let me briefly review Mr. Schnapper's 
conclusions. 

It was claimed that Judge Kennedy 
had a reversal rate of over 50 percent in 
criminal cases appealed to the sixth cir
cuit and resulting in published opinions 
and that there was no reason to believe 
that the considera.tion of unreported and 
per curiam decisions would substantially 
alter that rate. Simple inquiry would 
have revealed that the sixth circuit 
published opinions much more often 
when it reversed a lower court. Thus we 
find that Judge Kennedy's actual re
versal rate for all criminal cases was 16 
percent and not 52 percent. Similarly, if 
inquiry had actually been made of the 
clerk of the district court, as Mr. 
Schnapper claimed, it would have been 
discovered that dismissing pro se pris
oner cases sua sponte--and that is a re
markable Latin phrase referring to ac
tions on a judge's own motion-was 
common practice in the eastern district 
and that Judge Kennedy followed that 
practice even less than the average for 
judges in the district. 

With respect to the claim that Judge 
Kennedy always ruled against the per
son asserting a civil rights violation, I 
wish to state that I have come to feel 
that Mr. Schnapper's analyses have lost 
a great deal of credibility. Noting the 
errors and misleading statements con
cerning reversal rates and pro se pris
oner suits, I do not believe reliance can 
reasonably be placed on the abbreviated 
case analyses alone. We see that his 
presentations do not fairly and accu
rately describe the actual cases. We must 
look elsewhere for supporting testimony. 

The best that can be said for Mr. 
Schnapper is that some independent 
academic witnesses agreed with some of 
his charges. Most did not. I believe the 
most helpful comment was made by Prof. 
Peter Westen, of the University of Mich
igan Law School when he stated: 

I cannot say that I agree with every de
cision Judge Kennedy has made, but I can 
say that in the few cases in which we dis
agree, her reading of the law falls within 

the area. in which reasonable people ma~ 
d11Ier. 

Professor Westen analyzed only the 
"prisoner cases,'' but three of his col
leagues at Michigan Law School similarly 
analyzed the other categories of Judge 
Kennedy's cases discussed by Mr. 
Schnapper-Prof. Yale Kamisar ex
amined the "police cases,'' Prof. 
Christina Whitman examined the "race 
and sex cases,'' and Dean Terrance 
Sandolow examined the "other civil 
rights and constitutional cases." They 
all came to the same conclusion as Pro
fessor Westen. As my colleagues know, 
the law faculty of the University of 
Michigan is consistently rated as being 
among the finest in the country. 

A detailed analysis of the issues raised 
by Mr. Schnapper was also made by the 
Detroit chapter of the Federal Bar 
Association and that analysis also vigor
ously disagrees with Mr. S:hnapper's 
conclusions concerning Judge Kennedy's 
decisions in civil rights cases. 

A further problem with Mr. Schnap
per's analysis is that as far as I know, no 
other similar case-by-case analysis has 
been made of a judge's re :ord. Therefore, 
how could any comparisons be made even 
if Mr. Schnapper's analysis had credibil
ity, which it does not? 

Apparently as a kind of substitute for 
the kind of analysis that would be needed 
for any valid comparisons, Mr. Schnap
per lists-without analysis-"favorable 
decisions in civil rights cases by Detroit 
district judges." This list contains one or 
two cases for each of seven judges. 

Since even a witness who testified 
against her, Prof. Stephen Barnett of the 
Law School of the University of Califor
nia at Berkeley, listed several cases 
where Judge Kennedy ruled favorably 
for plaintiffs, this kind of comparison 
just does not prove out. It was also of 
interest to me to note that the committee 
had received enthusiastic endorsements 
of Judge Kennedy from at least four of 
the judges on the list as well as others in 
the Eastern District, including that of 
Judge Charles W. Joiner. Judge Joiner 
was one of the five persons recommended 
by the nominating panel in the sixth 
circuit to the position for which Judge 
Kennedy has been nominated. 

I want to share with my colleagues a 
very brief portion of Judge Joiner's tes
timony, which casts further doubt on the 
allegations against Judge Kennedy. 
Judge Joiner said: 

Mr. Schnapper has attached an analysis of 
the record of a part of the hearing in the 
Ferndale case In the motion for preliminary 
injunction, apparently in an e1Iort to indi
cate that Judge Kennedy &cted abruptly 
with bias in the conduct of that case. I have 
read the transcript of that portion of the 
hearing referred to and 1 t suggests no such 
thing. It suggests a. dillgent judge attempt
ing to help all counsel obtain rulings on all 
points they wish to raise. It suggests an inter
ested judge attempting to understand argu
ments and positions taken in the case and 
J1:1eaning to devote all essential time to that 
case In order to allow ·~he parties ample 
opportunity to make a record, and yet at 
least make a stab at getting other matters 
handled. 

Finally, Mr. President, I wish to state 
that I find very little to justify the or-
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deal to wh1ch Judge Kennedy has been 
subjected in this matter. No other nomi
nee of whom I am aware has had to face 
this, and. frankly, I have observed that 
many were less qualifled for the Federal 
bench than she. I was very impressed 
with the grace, the rationality, and the 
understanding which she demonstrated. 

I trust that in the future we might try 
to resist the political pressures and 
temptations to crease issues where none 
really exists. I also trust we might try 
not to apply a double standard to ju
dicial nominees, rubberstamping those 
who share our own philosophy or the
ories of judicial activism and subjecting 
anyone else to the most searching and 
enduring examination, apparently in
tended to discover any possible basis that 
could be used to justify rejection. 

Mr. President, let me conclude by 
pointing out to my colleagues that Judge 
Kennedy's commitment to-and I think 
this is so important-equal justice under 
the law is demonstrated not only by her 
record on the bench, but also in activi
ties outside the courtroom. For example, 
when a proposal was made in Detroit 
to reduce the size of the juries from 12 
to 6, Judge Kennedy tried valiantly to 
blunt that effort, since she felt deeply 
that the change would reduce the black 
and other minority representation on 
juries. Judge Kennedy also expended her 
own time and efforts to argue against 
the imposition of changes in parole pol
icy guidelines in Detroit, guidelines that 
she felt might be prejudicial to the best 
interests of young minority offenders. 

She is a remarkable woman and a re
markable judge. She deserves to be con
firmed. She will be a credit to the ju
diciary of Michigan and of the Nation. 
I commend her earnestly to the Senate. 

Mr. KENNEDY. Mr. President, I am 
prepared to yield back our time. 

Mr. THURMOND. If there is anyone 
on this side who wishes to speak on the 
nomination-! do not believe I see 
anyone. 

Mr. President, I am prepared to yield 
back my time. 

The PRESIDING OFFICER. Without 
objection, the nomination is considered 
and confirmed. 

Mr. THURMOND. I move to recon
sider the vote by which the nomination 
was confirmed. 

Mr. KENNEDY. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. KENNEDY. Mr. President, I will 
yield to my friend, the distinguished 
Senator from Florida, and ask unani
mous consent that the time not be 
charged to the nomination. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Florida. 

VISIT TO THE SENATE BY MEM
BERS OF THE EGYPTIAN PAR
LIAMENTARY DELEGATION AND 
THE EMBASSY OF THE ARAB 
REPUBLIC OF EGYPT 
Mr. STONE. Mr. President, I have the 

honor to present to the Senate the 
Chairman and Delegation from the 

People's Assembly of Egypt, which has 
just concluded its participation in the 
International Parliamentary Union in 
Caracas, Venezuela, and has just con
cluded a visit to Washington. 

The Delegation is headed by Dr. Sufi 
Abu Taleb, Speaker of the People's 
Assembly, Chairman of the Delegation, 
and includes: 

Dr. Ahmed Fouad Mohy ElDin, Mem
ber of the People's Assembly; Mr. Bar
som Salama Abraham, Member of the 
People's Assembly; Mr. Ibrahim Shoukri, 
Member of the People's Assembly; Mr. 
Kamal El Shazli, Member of the People's 
Assembly; Dr. Farkhonda Hassan, Mem
ber of the People's Assembly; Mr. 
Ibrahim El Sherbini, Secretary General, 
People's Assembly. 

Mr. President, they are accompanied 
by His Excellency, the Ambassador of 
Egypt, Dr. Ashraf A. Ghorbal. 

All of the above are of the People's 
Assembly, and some, also, of the Federa
tion Council. 

We are honored and proud to have 
them here as guests of the Senate For
eign Relations Committee. 

Mr. President, I ask that my colleagues 
on the floor take advantage of the op
portunity to meet and greet them. 

Mr. ROBERT C. BYRD. Will the Sen
ator yield briefly? 

Mr. STONE. Yes, I do. 
Mr. ROBERT C. BYRD. Mr. President, 

I join with the distinguished Senator 
in welcoming these distinguished visi
tors and I hope Senators will join in per
sonally greeting them. 

Mr. STONE. I thank the leadership 
and the managers. 

[Applause.] 
RECESS 

Mr. STONE. Mr. President, I ask 
unanimous consent that the Senate 
stand in recess for 5 minutes so that 
Members can greet their guests. 

There being no objection, the Senate, 
at 1 :53 p.m., recessed until 1 :58 p.m., 
whereupon, the Senate reassembled 
when called to order by the Presiding 
Officer (Mr. BRADLEY). 

EXECUTIVE SESSION 

THE JUDICIARY 
NOMINATION OF BAILEY BROWN TO BE U.S. 

CIRCUIT JUDGE 

The PRESIDING OFFICER. The 
clerk will state the nomination of Bailey 
Brown. 

The assistant legislative clerk read the 
nomination of Bailey Brown, of Tennes
see, to be a U.S. circuit judge for the 
sixth circuit. 

Mr. KENNEDY. Mr. President, I un
derstand there is a time limitation on 
this nominee. Is that correct? 

The PRESIDING OFFICER. The 
Senator is correct. One hour is allotted 
to each side. 

Mr. KENNEDY. Mr. President, I yield 
myself such time as I may use. 

Mr. President, we have before us 
today the nomination of Judge Bailey 
Brown to serve on the U.S. Court of 
Appeals for the Sixth Circuit. The Ju
diciary Committee has voted, 11 to 2, 

to recommend that Judge Brown's nomi
nation be confirmed. I joined in that 
recommendation, and I will vote for 
Judge Brown's confirmation today. 

Judge Brown has served as a member 
of the U.S. District Court for the West
ern District of Tennessee for 18 years, 
and is currently its chief judge. His fine 
record as a district judge-which Sen
ator SASSER outlined to the Judiciary 
Committee-provides strong support for 
the President's decision to nominate 
him to the court of appeals. As to this 
record, I have no reservations. 

In considering a nominee for the Fed
eral bench, however, we must look be
yond his paper record. We must be con
cerned with his sensitivity as an individ
ual, and with the public perception of his 
ability to do justice to those who appear 
before him. 

In response to the Judiciary Commit
tee's questionnaire, Judge Brown stated 
that he was a member of the University 
Club, a private social club in Memphis 
which has never had a black member. He 
told the committee at that time, that, in 
his opinion, "while no black may have 
ever applied, none would have been 
accepted." 

I strongly believe that persons who be
long to discriminatory private clubs 
should not be confirmed as judges of the 
U.S. courts. There is no task more im
portant for Federal judges than enforce
ment of civil rights, and no principle 
more important in our system than 
equality of rights for all. I agree that a 
nominee to the Federal bench who asso
ciates himself with a group which refuses 
to recognize the equality displays an 
"unacceptable insensitivity to racial in
tolerance, inconsistent with the funda
mental policy of the United States to rid 
ourselves of racial discrimination." As a 
Member of the Senate called upon to 
pass on nominees to the Federal bench, 
I cannot condone such insensitivity and 
I cannot support a person whose affilia
tion suggests such an intolerance. 

Mr. President, the hour of 2 o'clock 
having arrived, I would like to withhold 
the remainder of my statement and ask 
unanimous consent that this vote on the 
Panama Canal Treaty appear at an ap
propriate place in the RECORD and not 
interrupt the general debate and discus
sion either on Judge Brown or the other 
nominees who have been recommended 
by the Judiciary Committee. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(Pursuant to the above order, the vote 
on the conference report on the Panama 
canal Act of 1979 is printed at the con
clusion of the debate thereon, earlier in 
today's RECORD.) 

Mr. KENNEDY. Mr. President, what 
is the time situation on the nominee? 

The PRESIDING OFFICER. The 
proponents have 57 minutes remaining 
and the opponents 60 minutes remaining. 

Mr. KENNEDY. Mr. President, I 
understand under the time agreement 
that the time was to be divided between 
the chairman of the committee and the 
ranking minority member. 

I ask unanimous consent that the Sen
ator from New York CMr. JAVITS) control 
the time in opposition to Mr. Brown and 
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that the other time be divided between 
the Senator from South Carolina and 
the Senator from Massachusetts. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. KENNEDY. Mr. President, the 
Judiciary Committee, prompted by Judge 
Brown's candid description of the Uni
versity Club, has overwhelmingly ex
pressed its disapproval of membership in 
clubs that discriminate-a position 
which I think is in accord with my views. 
At our last executive session, I read to 
the committee a letter that Senator 
THURMOND and I proposed to send jointly 
to Judge Brown. There was no objection 
from the other members present, and 
we sent the letter. I should like to read 
'YOU a paragraph from it: 

We have tried to consider this issue apart 
from your own record, which certainly shows 
sensitivity towards civil rights matters. In 
our view, it is inadvisable for a nominee for 
a Federal judgeship to belong to a social club 
that engages in invidious discrimination. 
While we have not discussed all possible 
forms of discrimination, we feel that "in
vidious discrimination" exists when the 
club's discrimination, in historical context, 
const i t utes a stigma or badge of social in
feriority. A social club's discrimination based 
on race or religion would ordinarily be con
sidered invidious." 

In my view, this letter represents an 
important decision by the committee on 
the issue of membership in discrimina
tory private clubs. A copy of it will be sent 
to the Ethics Committee of the Judicial 
Conference of the United States, which 
will consider the issue as it applies to 
sitting judges at its January meeting. Its 
contents have been communicated by 
staff members to four nominees who be
longed to private all-white clubs, and all 
four have decided to resign their mem
berships. And the Attorney General has 
told us that he will in the future advise 
all nominees of the committee's position 
on private clubs, and in appropriate 
cases will request that they resign. 

Judge Brown, however, has not re
signed from the University Club. He told 
the committee that he believed discrim
ination by the club was a relic of the past 
and would not continue in the future. 
But he agreed to suspend his participa
tion in the club until he is "convinced 
personally that the club does not dis
criminate on the basis of race." He has 
written a letter to this effect to the club's 
officers, and has stated that he will spon
sor for membership black friends of his 
who wish to apply. 

At this point I will read a letter that 
I have received from Bailey Brown. I ask 
unanimous consent that it be printed in 
the RECORD. I will quote from it. 

U.S. DISTRICT COURT, 
Memphis, September 25, 1979. 

Hon. EDWARD M. KENNEDY, 
Chairman, Senate Judiciary Committee, U.S . 

Senate, Washington, D .C. 
DEAR SENATOR KENNEDY: I have stated to 

the Judiciary Committee that I will suspend 
my participation in the University Club until 
I am properly satisfied that it does not dis
criminate. I made this statement in good 
faith and I intend to carry it out in good 
faith. I have also notified officers of the Club 
of my decision. I have also told Senator 
Sasser that I have black friends who, 1! they 
desired to join the Club, I would sponsor 

their applications. I therefore believe that 
discrimination by this Club will turn out to 
be a relic of the past which is precisely as it 
should be. Should it turn out that discrim
inatory practices continue, I shall not resume 
activity in the Club. 

Sincerely yours, 
BAILEY BROWN, 

Chief Judge. 

There was a division of opinion within 
the committee on whether this action, 
under the circumstances, was sufficient. 
Some Senators believed that Judge 
Brown should simply resign; others ar
gued that his action might, as a practical 
matter, put additional pressure on the 
club to abandon any discrimination. De
spite this division, the committee was 
able to agree, without any dissent, to 
send the letter that I have read express
ing our disapproval of membership in 
clubs that discriminate. 

Personally, I would have preferred that 
Judge Brown resign from the University 
Club. But in my mind, the most impor
tant th ~ng was that we on the committee 
agree that nominees should not be asso
ciated with private clubs that discrimi
nate invidiously. That we have done. As 
for Judge Brown, I think he has made a 
good-faith effort to sever his personal 
connection with the discriminatory poli
cies of the University Club. Either he will 
be proved correct in his belief that the 
club no longer discriminates, or he will 
not set foot in it again. Under these cir
cumstances, I am prepared to vote for 
Judge Brown. 

In making my decision on how to vote, 
I have kept in mind the wise advice of 
the late Senator Hart. He said: 

In a complex and free society, few if any 
mountains will be scaled on the first try, and 
progress comes by climbing a molehill at a 
time. And perhaps that is the way it should 
be for who among us has the wisdom to fore
see with certainty what life is like on a sum
mit we have yet to achieve. 

I believe this is a sound philosophy for 
those interested in practical achieve
ment, and I believe in reaching a con
sensus. The committee here has made 
progress and taken a step of practical 
value. 

I ask unanimous consent that the letter 
of Senator THURMOND and myself to 
Judge Brown, and other material previ
ously referred to be printed in the 
RECORD. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

U.S. SENATE, 
Washington, D.C., September 11, 1979. 

Hon. BAILEY BROWN, 
Chief Judge, U.S. District Court, Western Dis

trict of Tennessee, Memphis, Tenn. 
DEAR JUDGE BROWN: The Senate Committee 

on the Judiciary has voted to recommend to 
the Senate that you be confirmed as a mem
ber of the United States Court of Appeals for 
the Sixth Circuit. As you know, your noinina
tion presented the question of a nominee's 
membership in a social club that allegedly 
maintained a membership policy that dis
criminated against Blacks. 

We have tried to consider this issue apart 
from your own record, which certainly shows 
sensitivity towards civil rights ma.tters. In 
our view, it is inadvisable for a nominee for 
a federal judgeship to belong to a social club 
that engages in invidious discrimination. 
While we have not discussed all possible 

forxns of discrimination, we feel that "in
vidious discrimination" exists when the 
club's discrimination, in historical context, 
constitutes a stigma or badge of social in
feriority. A social club's discrimination based 
on race or religion would ordinarlly be con
sidered invidious. 

We wish you to know our views on this 
matter. 

Sincerely. 
EDWARD M. KENNEDY, 

Chairman. 
STROM THURMOND, 

Ranking Minority Member. 

[From the New York Times, Sept. 25, 1979.] 
ADVICE, NOT CONSENT, ON BIGOTRY 

Those who insist that it's all right for Fed
eral judges to belong to white-only social 
clubs had better look around. Their stand is 
now to the right of Strom Thurmond, tbe 
ranking Republican on the Senate Judiciary 
Committee. Senator Thurmond, once a cham
pion of official segregation, has joined Sen
ator Kennedy in advising judicial candidates 
to quit groups that engage in "invidious dis
crimination." 

Judicial candidates would do well to heed 
that advice, coming as it does from a com
mittee that passes on their nominations. The 
Justice Department has started giving the 
same advice to those seeking nomination. 
And the Judicial Conference of the United 
States, which writes the ethical rules for 
Federal judges, is considering a rule pro
hibiting such memberships. 

The message is getting through. Bailey 
Brown, a nominee for the Court of Appeals 
for the Sixth Circuit, won Senate committee 
endorsement only after suspending his affilia
tion with the University Club in Memphis. 
He agreed to stay out of the club until he 
satisfies himself it will admit minorities. 
Three other nominees have resigned from 
similarly suspect clubs. 

The Judiciary Committee's tough and pru
dent new policy statement addresses racial 
exclusion directly. It also looks forward to 
subtler questions: "While we have not dis
cussed all possible forms of discrimination, 
we feel that 'invidious discrimination' exists 
when the club's discrimination, in historical 
context, constitutes a stigma or badge of 
social inferiority.'• That would seem to cover 
the primary evil without threatening bona 
fide ethnic groups. 

The policy also leaves the committee free 
to be wary of clubs that bar women. The 
courts do not yet regard sex barriers as sus
piciously as racial and religious ones, but the 
committee surely recogniz~ the professional 
price that women pay because they are ex
cluded from the clubrooms of the male estab
lishment. 

A disturbing survey by the Southern Re
gional Oouncil hqs found that three out of 
five Federal judges in the South, and half the 
Federal judges in four Northern cities, belong 
to all-white clubs. The appearance of impar
tial justice, so critical to confidence in the 
judiciary, is compromised when judges give 
moral and financial support to discrimina
tion. Individual social preferences are per
sonal concerns; but anyone who aspires to 
the Federal bench and wishes to be called 
"Your Honor" ought truly to deserve it. 

[From the Washington Star, Sept. 12, 1979] 
SENATE PANEL SETS CLUBS POLICY FOR U.S. 

JUDGES 
(By Robert Pear) 

In a session at which it approved three of 
President Carter's most controversial ju
dicial nominees, the Senate Judiciary Com
mittee yesterday took the positions that 
persons nominated to the federal bench 
should not belong to social clubs that prac
tice discrimination. 

' 
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The panel supported Rep. Abner J. Mikva, 

D-nl., and two trial judges for seats on 
federal appeals courts. 

It approved Mikva by a vote of 9-6, en
dorsed u.s. District Judge Cornelia Kennedy 
of Michigan 9-4, and voted 11-2 for U.S. 
District Judge Bailey Brown of Tennessee. 
The nominations go now to the full Senate, 
which is likely to follow the committee's lead 
and endorse them. 

After intense debate the committee 
adopted a historic policy statement declar
ing that those nominated to federal judge
ships should not belong to social clubs that 
practice discrimination-for example, against 
blacks. 

The issue arose with Brown's nomination 
because the Tennessee jurist had refused 
to resign from the all-white University Club 
o! Memphis, where he has been a member 
!or more than 30 years. 

"While no black may have ever applied," 
Brown said in reply to a committee ques
tionnaire, "none would have been accepted" 
as a club member. 

Brown, who is 62, averted a showdown by 
making a promise to the committee at the 
last minute. "I agree to suspend my partici
pation (in the club) until such time as I am 
convinced personally that the club does not 
discriminate," he sald. 

DOESN'T EXPECT TO RESIGN 
Later, 1n a telephone interview !rom Mem

phis, Brown said he did not expect to resign 
from the club. Likewise, he said, "I don't 
mean to indicate that I think I've been living 
in sin all these years by going along with the 
committee formula now." 

Brown is chief judge o! the U.S. District 
Court !or Western Tennessee, and has served 
on the court 18 years. He has been nominated 
!or a seat on the 6th Circuit Court o! Appeals. 

Mikva, 53, a liberal Democrat, was opposed 
by conservatives who !eared he would be a 
judicial activist on the influential U.S. Court 
o! Appeals !or the District o! Columbia. Also, 
the National Rlfie Association opposed 
Mlkva because he has been a leading spon
sor o! gun-control legislation. 

Kennedy, chief judge o! the U.S. District 
Court !or Eastern Michigan (Detroit), would 
join Brown on the 6th Circuit Appeals Court 
i! confirmed by the Senate. Kennedy, now 
55, has been on the bench nine years. 

At a hearing in July, Eric Schnapper of 
the NAACP Legal Defense and Educational 
Fund complained that Kennedy had "ruled 
against the plaintiff in every race case, 1n 
every pollee case and in every prison case 
she had ever handled." 

KENNEDY, THURMOND SIGN LETTER 

Conservative senators supported Kennedy. 
Strom Thurmond o! South Carolina, the 
panel's ranking Republican, said that during 
25 years in the Senate, he had never seen a 
judicial candidate who made a "finer im
pression." 

Judiciary Committee Chairman Edward 
M. Kennedy and Thurmond jointly signed a 
letter to Brown stating their position on all
white social clubs. They said "it is inadvis
able for a nominee for a federal judgeship 
to belong to a social club that engages in 
invidious discrimination." 

Discrimination is invidious, they said, 
when, in historical context, 1t constitutes 
"a stigma or badge of social inferiority." 

Schnapper and Elaine Jones of the 
NAACP Legal Defense Fund said they were 
dellghted at the way Kennedy had tackled 
and resolved the social clubs issue. 

"It is a real credit to Kennedy that he was 
able to get Thurmond's support for this 
policy statement," Schnapper said. Jones said 
she hoped the Judicial Conference, the pol
icy-making arm o! the federal judiciary, 
would adopt a similar rule. 

The former attorney general, Griftln B. 
Bell, set a precedent when he agreed to re-

sign !rom two white-only Atlanta clubs be
fore he was confirmed in 1977. 

U.S. COURT NOMINEES SAm To QUIT ALL
WHITECLUBS 

[From the New York Times, Sept. 23, 1979) 
WASHINGTON, Sept. 22.-More than a dozen 

nominees for Federal judgeships, under pres
sure from the Senate Judiciary Committee, 
have agreed in recent months to resign from 
all-white social clubs, committee sources 
said today. 

Three of the nominees pledged to quit 
the clubs in the last few days, the sources 
said, after a new committee pollcy on the 
issue was read to them over the tele
phone. 

The sources identified the three as C. 
Weston Houck o! Florence, S.C.; Eugene 
Spellman of Miami, and Lynn Higbee of 
Panama City, Fla., all nominated !or Fed
eral district judgeships. 

Yesterday Attorney General Benjamin R. 
Civlletti put into writing his own policy, 
asking prospective candidates for judgeships 
to resign or suspend memberships in segre
gated clubs before they were nominated. 
Under the Clvlletti policy, refusal to comply 
would not automatically disqualify a can
didate, but it would be a factor in the 
nromination process. 

Committee sources said that Senator Ed
ward M. Kennedy, Democrat of Massachu
setts, the committee chairman, as the main 
force behind the new policies, being shaped 
rather suddenly after Congress refused !or 
years to budge on the sensitive question. 

The policy changes could prOd the Judi
cial Conference of the United States, which 
is made up o! top Federal judges, to tackle 
an even thornier side of the issue: Should 
sitting judges also be asked to resign from 
all-white clubs? 

Yesterday Judge Edward Tamm of the 
United States Court of Appeals for the Dis
trict of Co1umbia, chairman of the confer
ence's ethics committee, said that he had 
placed the topic of club membership on the 
agenda for dlscusison at the conference's 
meeting thls winter. 

The Southern Regional Councll of Atlanta, 
a civll rights organization reported last week 
that three of five Federal judges in the South 
and probably a majority nationwide held 
memberships in all-white clubs. 

The issue of membership in segregated 
clubs touched off controversy more than two 
years ago when the noininee for Attorney 
General, Grimn B. Bell, was pressured in his 
confirmation hearings into quitting three 
such clubs. But in h1s two and a halt years 
in omce, the Attorney General did not push 
the issue with the nominees President Car
ter sent to Congress for confirmation. 

When Attorney General Civlletti came up 
for confirmation as Mr. Bell's successor last 
month, Senator Kennedy extracted from 
him a pledge to aslt judgeship noininees to 
resign from all-white clubs. 

CoiDinittee sources have estimated that 
more than a dozen nominees had agreed to 
quit all-white social clubs under committee 
pressure in the past few months. 

The showdown came two weeks ago when 
Baney Brown, a candidate for the appellate 
court, refused to quit the all-white Univer
sity Club of Memphis. 

He did, however, reluctantly agree to sus
pend his membership until he wa.s "con
vinced personally the club does not discri~i
nate." 

U.S. JUDGE NoMINEES QUITTING WHITE CLUBS 
More than a dozen noininees for federal 

judgeships have agreed in recent months to 
resign !rom all-white social clubs under 
pressure from the Senate Judiciary Commit
tee, committee sources said yesterday. 

Three of them pledged to quit the clubs 
within the last few days after a new com-

Inittee policy on the issue was read to them 
over the phone, the sources said. 

At the same time, Attorney General Ben· 
jainln Civllettl has committed himself in 
writing to ask candidates before they are 
nominated for judgeships to resign from or 
suspend their memberships in segregated 
clubs. 

Committee sources say its chairman, Ed
ward M. Kennedy (D-Mass.) , is the main 
force behind the new policies, being shaped 
rather suddenly after Congress refused for 
years to budge on the sensitive question. 
Noininees for the federal bench undergo con
firmation hearings in that committee. 

The policy changes could prod the Judicial 
Conference of the United States, which is 
comprised of top federal judges, to decide 
whether sitting judges also should be asked 
to resign from all-white clubs. 

SEPTEMBER 25, 1979. 
Hon. EDWARD M. KENNEDY, 
Chairman, Senate Judiciary Committee, U.S. 

Senate, Washington, D.C. 
DEAR TEo: I have seen the letter that you 

and Senator Thurmond sent to Judge Brown 
setting forth your views on membership in 
private clubs. I believe that your letter rep
resents a significant step forward in the fight 
against discrimination. It reflects the fact 
that the Judiciary Committee of the United 
States Senate unani-mously disapproves mem
bership by judicial nominees in clubs that 
practice invidious discrimination. 

I hope that the Judicial Conference, when 
it meets next J·anua.ry and discusses the 
proper policy tor sitting judges, takes note of 
this consensus within the Senate. 

I am delighted that several nominees have, 
on the basis of your statement, resigned from 
all-White clubs. 

Yours sincerely, 
JOSEPH L. RAUH, Jr. 

[Taken by phone 9-25-79) 
NAACP-LEGAL DEFENSE FuND, 

AND EDUCATION FuND, INC. 
DEAR SENATOR KENNEDY: We are gratlfied 

by the Committee's letter of September 11, 
1979 to Judge Baney Brown in which the 
Committee recognizes the impropriety of a 
federal judge belonging to a club or organiza
tion which engages in invidious discrimina
tion. The Attorney General has now written 
in a similar vein, contributing to a national 
consensus disapproving such membership. 
we understand that, in practice, judicial 
nominees are resigning from clubs which are 
known to engage in invi<lious discrimination. 
Where that club policy is not known, but 
there is a reasonable question as to whether 
that discrimination exist, as evidenced, for 
example, by the absence of any black mem
bers, we understand that nominees are either 
resigning such clubs, or are suspending their 
memberships and agreeing to propose a black 
for membership in order to ascertain with 
certainty the policy of the club involved. We 
understand that Judge Brown has chosen 
the latter course. 

We appreciate the substantial contribution 
which the Committee has made to the reso
lution of this issue. 

Yours sincerely, 
JACK GREENBERG, 

Director, Counsel. 

Mr. KENNEDY. Mr. President, after 
the Senator from South Carolina has 
spoken, I would like to yield such time 
to the Senator from Tennessee <Mr. 
SASSER) as he may desire. 

The PRESIDING OFFICER <Mr. 
PRYOR). The Senator from South 
Carolina. 

Mr. THURMOND. Mr. President, I 
yield myself such time as may be 
required. 
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Mr. President, over the past 6 or 7 
months, the Judiciary Committee has 
examined closely the background of ap
proximately 120 nominees for Federal 
judgeships. Of this number, there have 
only been 4 to receive the rating of 
exceptionally well-qualified from the 
American Bar Association's stanC.ing 
Conunittee on the Federal Judiciary. 
Judge Bailey Brown is one of those indi
viduals. Judge Brown has been a U.S. 
District Court Judge for 18 years, and 
has served with distinction throughout 
this time. There is no doubt as to Judge 
Brown's fairness, his honesty, compe
tency, a·bility, judicial temperament, 
courage and independence, all of the 
qualities I believe are required of a Fed
eral judge. 

Under most circumstances, there 
would be no hesitation in elevating a 
man of Judge Brown's capabilities to the 
Circuit Court of Appeals. However, in 
this case some individuals are greatly 
concerned about Judge Brown's mem
bership in the University Club of Mem
phis, a club which presently has no black 
members. 

In order for my colleagues to have 
more information to assist them in de
ciding for themselves whether this 
should be an issue, I think the record 
should reflect information received from 
the vice president of the University Club, 
Mr. Roy Keithly, who said: 

The University Club was incorporated in 
1919 and was originally located in downtown 
Memphis where it served primarily as a 
luncheon club. 

In 1924, the Club moved to its present 
location on Central Avenue. It is primarily 
a social, !am1ly, club with !ac111ties for hand
ball, squash, racketball, swimming, tennis 
and d1n1ng. 

You wlll notice under Article VI of the by
laws, any member of the Club may propose 
a candidate for membership. In addition, two 
other club members must endorse the ap
lication before it can be considered. There 
are no other provisions relative to applica
tion other than as provided in the bylaws. 

There is no club pollcy that excludes a 
person from membership in the club due to 
sex, race, religion or national origin. We have 
members of Italian, German, English and 
Lebanese backgrounds. There are both male 
and female members. To our knowledge, no 
black person has ever made application for 
membership in the Club. More than one of 
the original members of the club were of the 
Jewish faith and through the years there 
have been other Jewish members, Mr. Wil
liam Goodman, one of our charter members 
who is also a Jew is not aware of any appli
cant to the Club that has ever been rejected 
for membership due to his Jewish faith. 

In order to insure the accuracy of this 
last statement, I had Mr. Goodman con
tacted, and he provided the following in
formation: 

You have asked that I furn1sh my com
ments about the membership of Jews and 
Negroes in the University Club of Memphis. 

I do not know of any Negro member nor do 
I know of any Negro appllcant for member
ship that has been turned down. 

I joined the University Club whlle I was 
still at the Harvard Law School and before 
my graduation in 1923, and believe that I was 
a charter member of the Club. I am a. Jew 
and have from time to time been head of 
many of the Jewish organizations in 
Memphis. 

Chancellor Israel Peres, whose father was a 

Rabbi was also a charter member of the 
Club. 

Among other J~wish members that I can 
recall offhand without research were Arthur 
Hale, Dr. Lewis Levy, Joseph J. Marks and 
B. W. Hea.rsh. 

I do not know of any turndown of any 
Jewish applicant for membership in the 
University Club. 

Mr. President, Judge Brown belongs 
to a club, which has no black members, 
but most importantly, has done nothing 
or has any bylaws that prohibit black 
individuals from applying or, upon ap
proval of the club membership becoming 
members. 

Where does it end? How far do we take 
the issue of club membership? I think 
most of my colleagues would agree on 
the absurdity of denying a nominee a 
Federal judgeship solely because he or 
she may be a member of the Kiwanis In
ternational, for example, which has in 
excess of 289,000 members but has no 
women. 

The Lions International, which has a 
membership of 1,230,000, does not have 
any women members. The Fraternal Or
der of the Eagles, a membership of 750,-
000; no women. The Masons have a mem
bership of 1,000,000; no women. The 
Loyal Order of Moose, with a member
ship in excess of 1% million, has no 
women. The Independent Order of Odd 
'Fellows has a membership of 1,200,000; 
no women. The Optimist International, 
120,000 ; no women. The Rotary Interna
tional, which has a membership of 818,-
000; also has no women members. Almost 
everyone is aware of the exceedingly fLTle 
contributions made by these organiza
tions and the approximately 7 million 
total membe'l"S they represent; and yet, 
several nominees for Federal judgeships 
have resigned their membership in one 
or more of these organizations because 
of the question of the exclusion of 
women. In fact, one black nominee who 
had joined the Rotary International in 
an effort to integrate this organization 
felt compelled to resign for fear that he 
would not be confirmed to the position of 
district court judge. 

Is this what we want? What are we 
attempting to prove by forcing judicial 
nominees to feel that they might be 
doing something improper by belong
ing to such fraternal and service orga
nizations. 

Membership in an organization should 
not be the thrust of the Senate's advice 
and consent inquiry. In fact, Drew S. 
Days ill, Assistant Attorney General 
for the Civil Rights Division of the 
Justice Department, has been quoted as 
saying: 

There are serious First Amendment prob
lems it a person is forced to resign from a. 
Club in order to be confirmed as a Judge. 

Bona fide private clubs, he said, are not 
covered by the public accommodations 
section of the 1964 Civil Rights Act or 
other Federal antidiscrimination laws. 

We must not go overboard on the ques
tion of club membership. We should ::a..s
sess a nominee's qualifications on spe
cific actions that would indicate a policy 
of discrimination and not mere mem
bership in organizations such as those 
I have just mentioned. We must not 

!SOlely attempt to determine whether 
clubs do or do not have women or do or 
do not have blacks or whites among their 
members as a prerequisite to becoming 
a Federal judge. Judge Brown is a man 
of proven integrity who will honorably 
serve on the court of appeals. I shall 
be pleased to cast my vote for his con
firmation and urge my colleagues to do 
likewise. 

Mr. President, in closing I just want 
to say again that of the 120 nominees we 
have had and considered so far in this 
Congress for Federal judgeships, only 4 
have received a rating of "exceptionally 
well qualified" from the American Bar 
Association. Judge Brown is one of these. 
It has not been alleged by anyone that 
he has discriminated. Why the question 
comes up is beyond me. There is no alle
gation that he has been unfair. There is 
no allegation that he discriminates. He 
has membership in a club, but he has 
been a member for 18 years. He has been 
a Federal district judge 18 years. No one 
has been turned down by this club, be
cause of his race or religion. 

Mr. KENNEDY. Mr. President, I yield 
10 minutes to the Senator from Ten
nessee. 

Mr. SASSER. I thank the distinguished 
Senator from Massachusetts. 

Mr. President, I rise in support of the 
nomination of Judge Bailey Brown to the 
Sixth Circuit Court of Appeals. 

Judge Brown was among five individ
uals recommended to the President from 
a large group of qualified candidates by 
one of the administration's blue ribbon 
judicial selection commissions. President 
Carter then selected Judge Brown to be 
his nominee for the sixth circuit vacancy. 

As the distinguished Senator from 
South Carolina indicated, Judge Brown 
received the "Exceptionally Well Quali
fied" reconunendation from the Ameri
can Bar Association. Mr. President, let 
me just say a word about the Judicial 
Selection Committee which selected and 
recommended Judge Bailey Brown to the 
President of the United States. The two 
members of that commission from the 
State of Tennessee, where Judge Brown 
has served with distinction on the dis
trict bench for 18 years, consisted of Mr. 
John Seigenthaler, the publisher of 
Nashville Tennessean, and prior to that 
time administrative assistant to Robert 
Kennedy when he served as Attomey 
General of the United States. In that 
capacity Mr. Seigenthaler was active 
personally in many early civil rights 
battles of the 1960's, Mr. Seigenthaler 
personally participated in many of the 
activities surrounding the Justice De
partment's activities in Alabama, to the 
point of risking his personal safety to 
face down racist mobs in support of his 
convictions. Indeed he was severely 
beaten on one such occasion by those who 
resented his dedication to conunon de
cency and justice. 

Also on that conunission from Bailey 
Brown's home State was Mrs. Ruth 
Holmberg, the distinguished publisher of 
the Chattanooga Times, a newspaper 
which editorially has been in the fore
front of civil rights activity and has 
stated with great eloquence the aspira-
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tions of minority Americans for almost 
half a century. Surely these two distin
guished individuals would not have al
lowed the commission to recommend 
Judge Brown had he not been exemplary 
in the area of equal rights for all Ameri
cans-..:both personally and in terms of 
his opinions on the bench. 

I believe Bailey Brown's qualifications 
are beyond question. He was admitted to 
the Tennessee bar in 1941 after receiving 
his legal training at Harvard University. 
In 1961, President Kennedy appointed 
him to serve as a U.S. District Judge for 
the Western District of Tennessee. 

Bailey Brown was recommended to 
President John Fitzgerald Kennedy by 
two great Tennessee U.S. Senators. It 
was a joint recommendation made by 
Senator Estes Kefauver and Senator Al
bert Gore, men known to this body for 
their dedication to social justice. 

Since Judge Brown was appointed to 
the bench, he has distinguished himself 
as a learned and able member of the 
bench. I think you will find that all who 
are familiar with his career admire his 
compassion and understanding as well as 
his strong commitment to equal justice 
for everyone, regardless of race, creed, 
color, religion, sex, or national origin. 
Judge Brown has never been accused of 
discrimination, and his decisions have 
refiected his commitment to social jus
tice. 

The Judiciary Committee approved 
Judge Brown's nomination by an 11 to 
2 vote, following extensive hearings and 
consideration. He is supported by both 
Senators from Tennessee and by Repre
sentative HAROLD FoRD, one of the out
standing black leaders in the Nation. 

I think it is highly unfortunate that 
Bailey Brown's nomination has been de
layed for several months. I believe the 
issue of membership in the University 
Club of Memphis has been resolved; and 
that all parties, including a majority of 
the Judiciary Committee as well as lead
ing civil rights organizations, are satis
fied that Judge Brown should now be 
confirmed to serve on the Sixth Circuit 
Court of Appeals. 

Judge Brown has announced that he 
would suspend his participation in the 
University Club until such time as he is 
personally convinced that the club does 
not discriminate. This agreement was 
acceptable to the Judiciary Committee 
which unanimously approved a policy 
statement indicating that those individ
uals nominated for Federal judgeships 
should not belong to social clubs that 
practice discrimination. That policy 
statement and the agreement of Judge 
Brown has been approved in statements 
by ciVil rights organizations, including 
the NAACP. 

Several days ago, the New York Times 
edit~rial~y criticized Judge Brown's 
nommat10n, before the judge's agree
ment to suspend his activities with the 
Unh:ersity Club-a club, I might add, Mr. 
President, of which he has been a mem
ber since 1946. 

The editorial that unfortunately ap
peared in the Times would lead its read
ers to bel!eve that Bailey Brown is a judi
ci~l ~om~nee who "clings" to racial dis
crmunation. That is an inaccurate smte
ment, obviously written by an indiVidual 

unfamiliar with Judge Brown's beliefs 
and his record on the bench. I daresay 
the writer would change his views had he 
the opportunity to review the nominee's 
entire record. 

As I mentioned, Judge Brown was ap
pointed a Federal judge by President 
John Kennedy. I don't believe President 
John Fitzgerald Kennedy would have 
nominated a person to the Federal bench 
who "clings" to racial discrimination. 

I am convinced that Estes Kefauver 
and Albert Gore would certainly not have 
suggested his nomination should they 
have had one iota of evidence that is 
claimed of racial discrimination. 

To the contrary, Bailey Brown has a 
long, solid record against discrimination. 
He was vice chairman of the Memphis 
Urban League when he went on the Fed
eral district bench. 

To his credit, he carried out an e1Iec
tive affirmative action program in the 
hiring of minorities in the Federal court, 
a program which began in 1966. The 
Southern Regional Council has ap
plauded the results of Judge Brown's ef
forts in this regard. 

Under Judge Brown's direction, for the 
first time in the history of the Federal 
District Court in the Western District of 
Tennessee, to my knowledge, black bail
i1Is have been appointed to serve in that 
court, beginning as early as the early 
1960's. Under Judge Brown's tenure as 
senior district judge for the Western 
District of Tennessee, the first black 
bankruptcy judge in the South, one of 
the few in the Nation, was appointed. 

I frankly do not believe, Mr. President, 
that anyone Who studies carefully the 
record of Bailey Brown could label him 
a prejudiced man in any way. In my 
judgment, and based on my years of ex
perience and association with this dis
tinguished jurist, Bailey Brown is an 
honorable man who believes deeply in 
social justice. He deserves to be con
firmed, Mr. President, by the U.S. Senate. 

The American people deserve to have 
judicial vacancies filled quickly with 
qualified individuals such as Bailey 
Brown. I believe that Judge Brown and 
the Committee on the- Judiciary have 
acted in good faith and, indeed, have 
acted in the public interest. I commend 
its distinguished chairman, the able Sen
ator from Massachusetts. So Mr. Presi
dent, I urge the Senate to confirm Bailey 
Brown to the Sixth Circuit Court of 
Appeals. 

Mr. KENNEDY. Mr. President, I have 
some editorials which I ask unanimous 
consent to have printed at this point in 
the RECORD. Also, Representative HAROLD 
FORD, the Member of Congress who repre
sents this district, has written a letter to 
me. I ask unanimous consent to have that 
letter printed in the RECORD, and also 
letters from Mr. Joseph Rauh and Mr. 
Jack Greenberg of the NAACP Legal De
fense and Education FUnd, Inc. 

There being no objection, the editorials 
and letters were ordered to be printed in 
the RECORD, as follows: 
Hon. EDWARD M. KENNEDY, 
Chai rman, Senate Judiciary Commi ttee, 
U.S. Senate, Washington, D .C. 

DEAR TEo: I have seen the letter that you 
and Senator Thurmond sent to Judge Brown 
setting forth your views on membership in 
private clubs. I believe that your letter rep-

resents a significant step forward in the 
fight against discrimination. It reflects the 
fact that the Judiciary Committee of the 
United States Senate unanimously disap
proves membership by judicial nominees in 
clubs that practice invidious discrim1nation. 

I hope that the Judicial Conference, when 
it meets next January and discusses the 
proper policy for sitting judges, takes note 
of this consensus within the Senate. 

I am delighted that several nominees have, 
on the basis of your statement, resigned 
from all-white clubs. 

Yours sincerely, 
JoSEPH L. R.AuH, Ja. 

ADVICE, NOT CONSENT, ON BIGOTRY 
Those who insist that it's all right !or 

Federal judges to belong to white-only social 
clubs had better look around . Their stand 
is now to the right of Strom Thurmond, the 
ranking Republican on the Senate Judiciary 
Committee. Senator Thurmond, once a. 
champion of official segregation, has joined 
Senator Kennedy in advising judicial candi
dates to quit groups that engage 1n "invidi
ous discrimination." 

JuCllcial candidates would do well to heed 
that advice, coming as it does from a com
mittee that passes on their nominations. 
The Justice Department has started giving 
the same advice to those seeking nomina
tion. And the Judicial Conference of the 
United States, which writes the ethical rules 
for Federal judges, is considering a. rule 
prohibiting such memberships. 

The message is getting through. Bailey 
Brown, a nominee for the Court of Appeals 
for thE: Sixth Circuit, won Senate committee 
endorsement only after suspending his af
filiation with the University Club 1n Mem
phis. He agreed to stay out of the club until 
he satisfies himself it will admit minorities. 
Three other nominees have resigned from 
similarly suspect clubs. 

The Judiciary Committee's tough and 
prudent new policy statement addresses 
racial exclusion directly. It also looks tor
ward to subtler questions: "While we have 
not discussed all possible forms of discrimi
nation, we feel that 'invidious discrimina
tion' exist s when the club's discrimination. 
in historical context, constitutes a stigma 
or badge of social inferiority." That would 
seem to cover the primary evil without 
threatening bona fide ethnic groups. 

The policy also leaves the committee free 
t o be wary of clubs that bar women. The 
courts do not yet regard sex barriers as 
suspiciously as racial and religious ones, 
but the committee surely recognizes the 
professional price that women pay because 
they are excluded from the clubrooms of 
the male establishment. 

A disturbing survey by the Southern Re
gional Council has found that three out of 
five Federal judges in the South, and halt 
the Federal judges in four Northern cities, 
belong to all-white clubs. The appearance of 
impartial justice, so critical to confidence 
in the judiciary. is compromised when 
judges give moral and financial support to 
discrimination. Individual social preferences 
are personal concerns; but anyone who as
pires to the Federal bench and wishes to be 
called "Your Honor" ought truly to 
deserve it. 

DEAR SENATOR KENNEDY: We are gratified 
by the Committee's letter of September 11, 
1979 to Judge Bailey Brown in which the 
Committee recognizes the impropriety of a 
federal judge belonging to a club or orga
nization which engages 1n invidious discrim
ination. The Attorney General has now 
written in a similar vein, contributing to a. 
national consensus disapproving such mem
bership . We understand that, in practice, 
judicial nominees are resignl.ng from clubs 
which are known to engage in invidious dis
crimination. Where that club policy is not 
known, but there is a reasonable question as 
to whether that discrimination exists, as evl-
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denced, for example, by the absence of any 
black members, we understand that nomi
nees are either resigning from such clubs, 
or are suspending their memberships and 
agreeing to propose a black for membership 
in order to ascertain with certainty the 
policy of the club involved. We understand 
that Judge Brown has chosen the latter 
course. 

We appreciate the substantl.a.l contribu
tion which the Committee baS made to the 
resolution of this issue. 

Yours sincerely, 
JACK GREENBERG, 

Director, Counsel. 

HOUSE OF REPRESENTATIVES, 
Washington, D .C., September 25, 1979. 

Hon. EDWARD KENNEDY, 
Chairman, Committee on Jud:fciary, U.S. 

Senate, Washington, D .C. 
DEAR SENATOR KENNEDY : I know Judge 

Brown and endorse him for the position on 
the SiXth Circuit Court of Appeals. 

He appointed the first black bankruptcy 
judge ln the South. His civil rights decisions 
have been proper. If he says he is going to 
carry out his agreement to suspend activities 
in the University Club in good faith, I be
lieve he will do so. 

Sincerely, 
HAROLD FORD, 

Member of Congress. 

Mr. BAKER. Mr. President. will the 
Senator yield 1 minute to me? 

Mr. KENNEDY. Yes, I yield to the 
Senator from Tennessee. 

Mr. BAKER. Mr. President, it is with 
great pleasure that I rise to recommend 
the confirmation of Judge Bailey Brown 
for appointment to the U.S. Sixth Cir
cuit Court of Appeals. 

Judge Brown has served with honor 
and distinction since his nomination by 
the late President John F. Kennedy in 
1961. As a member of the U.S. District 
Court for the Western District of Ten
nessee, he has shown himself to be a 
jurist of highest caliber. His outstanding 
work both as an attorney and a mem
ber of the bench have proven to be a 
great benefit to both the western dis
trict of Tennessee and the State of 
Tennessee as a whole. 

Judge Brown was born in Tennessee 
in June 1917. He received his under
graduate degree from the University of 
Michigan in 1939 and his legal educa
tion from Harvard Law School-gradu
ating in 1942. He was admitted to the 
Tennessee bar in 1941. 

After law school graduation, he served 
for 4 years in the U.S. Navy. Upon com
pletion of his tour of duty, he returned 
to his birthplaee of Memphis, Tenn., and 
began practice as an attorney. From 
1946 until his appointment to the Fed
eral bench in 1961, Judge Brown was 
a member of the firm of Birch, Porter & 
Johnson. 

Judge Brown has been an active mem
ber of the Memphis community both as 
a private citizen and as a member of 
the legal profession. I know he will add 
to the dedication, ability, and excellence 
presently found in the Sixth Circuit 
Court of Appeals, and I wholeheartedly 
support his nomination and urge con
firmation of his appointment by the 
Senate. 

Mr. President, in the brief time re
maining of that which was kindly 
yielded to me by the Senator from Mas-

sachusetts, let me add for the benefit 
of my colleagues that I know Mr. Brown 
as a laWYer and as a judge. I have seen 
him perform, in his official functions 
and as a private citizen, for a long time. 
He is a man above reproach, in my opin
ion. He will bring great honor and credit 
to the Court of Appeals of the Sixth Cir
cuit. I am honored and proud to stand 
here and join my colleague from Ten
nessee in support of his nomination. 

Mr. JAVITS. Mr. President, I yield 
myself 10 minutes. 

Mr. President, it is a strange day. I 
have spoken on the floor of the Senate, 
man and boy, since 1957 on civil rights 
issues. This used to be a very cold 
Chamber for civil rights advocates and, 
indeed, for many years, we had a very 
hard time. We finally have had various 
laws, capped by the Civil Rights Act of 
1964, to codify the fact that the Con
stitution must be obeyed. But everybody 
knows, just as I know and the black 
people of the United States know, that 
we have not yet achieved a non
discriminatory society. But, painfully, 
we have marched step by step through 
law, practice, tradition, and general pub
lic acceptance, up this very long hill. 

Now, Mr. President, we come to a 
day when men who believe as deeply in 
civil rights as I do, like the chairman 
of the Committee on the Judiciary, find 
themselves in this position, where they 
are arguing and standing up for the af
ftrmative on confirming this particular 
judge. 

On what grounds, Mr. President? On 
a ground which needs to be debated. 
That is why I chose to debate it myself, 
rather than to leave it to others. 

That ground is, how do you do best: 
by boring from within, or by calling the 
issue frontally and dealing with it
winning or losing, but facing the issue? 
Now, Mr. President, that is an argu
ment which bedevils us in many fields, 
not just this one. I believe that our his
tory has now advanced to the point 
where the cause of equality of oppor
tunity will be advanced rather than re
tarded by facing the issue frontally. 

I fully respect those who would take 
the other position. And it is true that 
some who would take that other position 
have always thought that we were wrong 
about changing the social policy of the 
United States as well as its public policy. 
But in this case, I am the first to say 
that there is represented a real difference 
of view. So, it is because it is a difference 
of view and because it is profound, and 
because I really feel that the commit
tee members who supported this nomina
tion thought that they were making 
progress in this field by taking the ac
tion which they did, that I address my
self to it. 

Mr. President, perhaps the most acid 
test of what faces us is the maturation 
of Judge Bailey Brown's mind itself. He 
is the best witness on this subject. When 
he appeared before the Committee on 
the Judiciary on June 20 last, he was 
asked by a member about this particular 
matter. 

The Member said the following at page 
13 of the testimony: 

In response to the committee's inquiry as 
to whether you belonged to any club which 
discriminates on the basis of sex, race or 
religion, you stated "The University Club 
has no black member, though I have seen 
blaok persons eating there as guests. I un
derstand there ls nothing in the constitu
tion or bylaws ruling out black n.embers, 
thou~h it is my opinion that while no blacks 
may have ever applied, none would have been 
accepted. Even if the policy should be 
changed, as I believe it should, and even 1! 
some black persons applied, the integration 
of the club would be very gradual because 
there 1s and always has been a long waiting 
list of appllcants." 

That is from Judge Bailey Brown's 
application answer. 

Then the Senator in question con
tinues: 

Judge, do you think your membership in 
the club gives the appearance that you pri
vately sanction exclusionary policies. 

Judge Brown: 
I would hope not. I might make this slight 

correction. It is not a country club. It 1s an 
intown squash-handball-tennis type club. 

Senator DECoNcmr, who was asking 
the question, then said: 

Thank you. 

Judge Brown went on as follows: 
It is my personal feeling on this matter 

that it would be completely counterproduc
tive for me, for example, to resign. I think 
I can do more good for the cause by stay
ing in and showing by example that you can 
be a normal everyday American and stlll 
be in favor of black membership. I think I 
can be more persuasive with other members 
of the club that way. That is my thought 
on the subject. 

Then he was asked: 
Have you taken any action along that line? 

He said: 
Well, except when anybody asks me my 

opinion, I express it, but I felt as a District 
Judge I should not be pegging the stump 
on a matter that could conceivably come be
fore me as a judge. 

I would like to read that again be
cause that is the essence of my opposi
tion to Judge Brown. He said: 

Well, except when anybody asks me my 
opinion; I express it, but I felt as a District 
Judge I should not be pegging the stump on 
a matter that could conceivably come before 
me as a judge. 

Now. by remaining a member of the 
club, what is he doing but pegging the 
stump? It may be subconscious. It may 
not intrude into his conscious stream of 
thought, but that is exactly what he 1s 
doing. 

He is, himself, patronizing an estab
lishment, and others with whom he leads 
his social life, who he feels, and he says 
so himself, have that point of view on 
blacks. 

Mr. President, sure, he was a leader 
of the Urban League and, from Senator 
KENNEDY's letter and Senator THuR
MOND's, and I take their word for it, he 
is a good judge. I take the word of Sena
tor SASSER and Senator BAKER. 

But, Mr. President, anyone who starts 
with that misconception, to begin with, 
that it is consistent in life to belong 
to that club, and at the same time, to 
feel that it does not occur in your stream 
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of consciousness of judging cases which 
concern Blacks, or which concern the 
black American issues, in my judgment, 
is myopia. 

Mr. President, I do not stand alone 
in this. There were 28 nominees before 
the Judiciary Committee, of whom it 
would appear that a number were in ex
actly the same position as Judge Brown. 
The difference is that all the others re
signed, as we understand it, that is. they 
resigned before I put this hold on Judge 
Brown's nomination, and three resigned 
thereafter. 

One, I gather, is still in doubt. Perhaps 
the committee will tell us what he did. 

Judge Brown dealt with the matter in 
the way that has been described, but 
that I wish to go over again. 

Judge Brown, in effect, said-and he 
has got a series of letters, not just one 
letter-"! will keep my membership and 
I will determine, I will satisfy myself, 
that the club does not discriminate 
against minorities with respect to mem
bership." So he will be the censor on 
the club. 

Though he has been a member of the 
club all these years, and despite the res
ignation of others, in a similar situation 
he chose not to resign. 

Mr. President, it seems to me that is 
hardly convincing on whether or not he 
can be the sole judge of how this might 
or might not affect his conduct on the 
bench. 

Mr. President, he then kind of steps 
up the bidding, and this is the letter of 
September 19, the one I just read, I 
would like to read that sentence I have 
just ref erred to: 

I have agreed with the Senate Judiciary 
Committee to suspend my activity at the 
University Club of Memphis until I am able 
to satisfy myself that the club does not dis
criminate against minorities with respect to 
membership. 

Then he goes on in the letter of Sep
tember 25, to which Senator KENNEDY 
just referred, and he steps up the bid
ding somewh31t, and says: 

I have also told Senator Sasser that I have 
black friends who, if they desired to join the 
Club, I would sponsor their applications. 

Mr. President, I yield myself another 
5 minutes. 

Mr. President, it is somewhat doubtful 
whether black friends will choose to join 
the club, considering where Judge 
Brown stands and where the club stands. 
But even if they should, Mr. President, 
Judge Brown will again be the sole 
judge as to whether somebody black
balled them because they were black or 
because they did not like the wart on 
their nose, or what. 

In other words, Mr. President, we are 
dealing with objectivity, not subjectivity. 

Placed in a similar situation, a very 
distinguished lawyer, Griffin Bell, the 
former Attorney General of the United 
States, faced with exactly that kind of a 
situation, did not say. "I'll reserve my 
judgment and see about it, and I will be 
the judge of whether or not they do dis
criminate." He resigned, and so did a 
number of other judges who were nomi
nated and appeared before the commit
tee. In this very club they resigned. 

Mr. President, this is not an isolated 
situation. The Southern Regional Ooun
cil has just mad·e a survey. It is a very 
reputable survey, and I will be contra
dicted if my statement is inaccurate. 

Since 1944, it has been considered one 
of the top research agencies in this field 
in the whole United States. Members of 
it are black and white, very distin
guished people, including Ralph McGill 
of the Atlanta Constitution. 

They made a survey entitled "The 
Crisis of Conscience, Federal Judges in 
Segregated Clubs." 

Mr. President, I ask unanimous con
sent the survey be printed in the RECORD. 

There being no objection, the survey 
was ordered to be printed in the RECORD, 
as follows: 
THE CRISIS OF CONSCIENCE: FEDERAL JUDGES 

IN SEGREGATED CLUBS 

INTRODUCTION 

In December 1976, when former federal 
circuit judge GrHHn Bell appeared before the 
U.S. Senate Judiciary Commitee for confir
mation as attorney general, he was asked if 
his membership in all-White social clubs dis
qualified him from serving as the nation's 
chief law enforcement officer. A few days 
later, Mr. Bell admitted that "it would be im
proper to be in the clubs ... " and that he 
would "resign temporarily or become in
active" in the segregated clubs where he had 
been a member for many years.1 On the fol
lowing day, Mr. Bell agreed that he shonld 
resign since "the Attorney General is a sym
bol of equality before the law." 2 

In July 1979, as he resigned his office as at
torney general, Mr. Bell was asked if he in
tended to rejoin as a private citizen the clubs 
which as a public official he had left two 
years earlier. The outgoing attorney general 
responded that he was not sure but he did 
know that as he'd traveled around the coun
try he had found that the practice was not 
just in Georgia. It was followed throughout 
the country. 

Indeed. the prevalence of public officials' 
membership in private, segregated clubs has 
not been fully realized. As this repvrt demon
strates, such practices among federal judges 
in the country are very widespread. Yet, the 
issue of public officials-in this instance ju
dicial officials-belonging to segregated clubs 
has been a fragmented concern. 

No one at Judge Bell's confirmation hear
ings for attorney general in 1976 indicated 
any concern that the man before them had 
appeared without question as a noininee 
for a federal judgeship as a member of the 
same segregated clubs. 

The paradox was more poignant when in 
January 1978, federal appellate court Judge 
William H. Webster appeared before the 
Senate Judiciary Cominittee for confirma
tion as director of the Federal Bureau of 
Investigation. Senator Edward M. Kennedy 
questioned Judge Webster about his mem
bership in four segregated, private clubs in 
St. Louis. In response to questions, the 
sitting federal judge stated that, while the 
clubs had never had a Black member in 
their more than 50 years of existence, his 
intention was to "monitor them and if I 
conclude there is any active discrimination, 
to leave them, or if I conclude that they are 
in any way impeding or interfering with 
effective performance of my role as director 
of the FBI, to leave them." a 

Perhaps as amazing as the Committee's 
acceptance of Judge Webster's explanation 
of his membership was the failure of any 
senator to observe, 1f not question, the fact 
that here sat a respected federal judge who 
had been a member of four segregated clubs 

Footnotes at end of article. 

for the entire duration of his Judicial serv
ice. Judge Webster became the director of 
the FBI and did not resign his membership 
in all-White clubs. 

Heightened by the controversy surround
ing the President's own hometown church's 
segregated policies and by recent legislation 
requiring public disclosure of financial con
flicts of interest in all areas of the federal 
go . ernment, the concern for membership in 
segregated clubs was expressed formally in 
writing after the passage of the Omnibus 
Judgeship Act in October 1978. The new 
chairman of the Senate Judiciary Cominit
tee, Edward M. Kennedy, established for a.ll 
noininees of the 159 new federal judgeships 
a questionnaire that, among other things, 
inquired if the nominee for the federal 
bench belonged to a.ny club that segregated 
on the basis of race. In June of this year, 
published reports showed that at least 
seven noininees to federal Judgeships be
longed to all-White social clubs.' 

Two of the seven nominees were sitting 
federal district Judges awaiting confirma
tion for appointment to the circuit courts. 
One of the nominees who had already been 
confirmed, David Belew, referred to the in
quiry about segregated clubs as "the ques
tionnaire about niggers." 6 Another nominee, 
Judge Bailey Brown of Memphis, was the 
subject of extended scrutiny because for a. 
time he refused to resign his membership 
in a segregated club. 

In light of the growing concern and con
troversy surrounding segregated club mem
berships by high federal officials and in the 
rubsence of an overall view of the issues and 
facts, the Southern Regional Council under
took this study to ascertain the probable ex
tent and nature of segregated memberships 
among sitting federal judges and to assess 
the actual harm that such practices may 
involve for the judiciary and the quality of 
justice. 

The Southern Regional Council has long
maintained a concern for the quality of 
justice in the South and the nation. Since 
its beginnings in 1944, the Council has con
ducted several fact-finding studies about tbe 
judicial system and the treatment of Ininori
ties. For example, in 1965, the Council issued 
its report on "Discrimination in Southern 
Federal Courts," and only last year updated 
that report with its survey entitled "Blacks 
& Women in Southern Federal Courts." 

This report was begun nine months ago 
and examines from available information the 
practice of membership in segregated, all
White social clubs by federal Judges in the 
South and four selected communities outside 
the region. 

The study has established limits. No indi
vidual judge who belongs to an all-White, 
segregated social club is specifically named in 
this report. While the statistical informa
tion is provined for each federal district in 
the South, no useful purpose would be 
served by a listing of the named judges and 
their specific se~rregated memberships. The 
fact that a specific judge in Houston, Texas 
belongs to a segregated club is not the per
sonal issue which this report addresses. The 
fact that any federal judge would belong to 
such clubs is the issue and the fact that so 
many sitting federal judges have such mem
bership<; is the problem. 

Information for the report was obtained 
in most instances through existing pub
lished information. When information was 
not acce~sible in published form. independ
ent inquiries were made with club members, 
local attorneys, and civil rights organizations. 
All information about segregated member
ship was confirmed by at least one additional 
source. 

Since federal judges have been confirmed 
almost weekly since the be~lnnin~; of 1979, 
the number of federal judges listed in the 
survey may vary slightly with the number 
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who are sitting as of the date of publlcatlon. 
AIJ.y such variations are caused by the deci
slon to survey the membership in segregated 
clubs of judges sltting on the federal bench 
as of January 1979. 

The survey of the four communities out
side the South was undertaken to determine 
1! the 1.ssue and problem of segregated mem
bership on the federal bench are largely 
Southern. 
SOUTHERN J'ZDI:RAL Jl1DGES IN SEGREGATED CLUBS 

He insisted upon taking us to "The Club," 
a place and a grouping so exclusive not to 
have need of a name, built at the very top 
of Red Mountain, overlooking what was 
named "Magic City" (Birmingham, Alabama) 
in the 1880s and '90s as U.S. Steel squeezed, 
punctured, and pUlaged the hUm and valleys, 
finding all three ingredients necessary for 
the making of steel--coal, iron ore, and lime
stone--in one place. "The Club" sitting be
stele the world's seoond largest cast iron. 
statue, Vulcan, God of the Forge, presiding 
over it all from h1s Dixie Olympus, wonder
ing perhaps at times 1f even a deity could 
not make mistakes. 

Steve and I felt more than a llttle uneasy 
sitting there in the midst of all the splendor, 
eating strlp sirloins and drinking good bour
bon whtle Bob was far below us in the county 
Jail. But not Chuck (Morgan). "The Jury is 
down there. But the judge is up here." 

From Brother To A Dragonfty, W1ll D. 
Campbell, 1977. 

It just didn't come up because no nigger-
no Black-ever applled for membership.
Judge David Belew responding to questions 
about his membership in the Rivercrest 
Country Club. 

Last January most federal judges 1n the 
South probably adjourned a court proceed
ing during the early afternoon, reviewed 
their legal dockets, which likely included 
cases on race dlscrimination, and left the 
courthouse traveling to a local social or 
country club tor dinner or entertainment. 
The club was probably segregated-all-white 
by practice or policy. 

Of the 123 federal district court judges 
who resided in the 11 states of the south in 
January 1979, 58 percent belonged to social 
clubs that have no Black members (See 
Chart No. 1). At least one judge in every 
district of the federal judiciary in the South 
maintains membership ln such a club. 

CHART I.-sOUTHERN DISTRICT COURT JUDGES' 
MEMBERSHIP IN SEGREGATED CLUBS 

Number of 
Federal 
judaes 

In seareaated clubs 

Area Number Percent 

South ••. ------- .•.•..... 127 74 58 

In most instances, the percentage of judges 
belonging to segregated clubs 1n each federal 
district roughly reflects the overall regional 
pattern. (See Chart #2). In Mlam1, for ex
ample, ftve of the nine federal ddstrict judges 
have memberships 1n segregated clubs. 'In 
South C&rollna, however, only two out of ftve 
federa1 district judges belong to all-White 
clubs. 

The largest percentage of judges having 
such club membership in any one Southern 
state ls found ln Florida W'here 69 percent of 
the district court judges belong to such 
clubs. In Alabama and Oeorgta., more than 
60 percent of the federal Judges a.re members 
of segregated associations or clubs. The low
est proportion in any Southern state was as 
high as 40 percent in South C&rollna.• 

While avatlable information evidenced that 
most judges who do have membership in all
White clubs belong to only on.e such club, 
one federal Judge In Plorlda malnta.t.na mem
bership ln six segregated clube. 

Footnotes at end of article. 

Southern federal judges sitting on circuit 
courts showed an even greater likelihood 
overall to be members of segregated clubs. 
Almost two-thirds of all the cd.rcutt federal 
judges--66 percent-belong to a segregated 
social club or organization (See Chart #3). 
Of the 21 men sitting on the Flfth Circuit 
Court of Appeal8, 14 are members of segre
gated clubs. Of the eight other Southern 
judges on the sixth and eighth circuit courts, 
at least 34 percent belong to all-White clubs. 

Although the analysts was not detailed, the 
usual1dent11lcation of a judge as "liberal" or 
"conservative" in the interpretation of law 
did not a.ppear to distinguish those who held 
segregated memberships from thoee who did 
not. WhUe some judges such as Fra.nk John
son of Alabama held no membership in such 
clubs, other "liberal" judges did. At the same 
time, available information showed tha.t 
some "conservative" judges did not belong 
to segregated clubs. 

CHART 2.--SOUTHERN DISTRICT COURT JUDGES IN 
SEGREGATED CLUBS, BY DISTRICT 

Number In seareaated clubs 
State/city 

of Federal 
Judaes Number Percent 

Alabama: Birminaham ____________ 7 5 72 Mobile ..•••••••• ______ 3 2 67 
Montaomery •••• -•••••• 2 1 50 

Arkansas: Fort Smith _____________ 2 50 Little Rock.. __________ 4 50 
Florida: Jacksonville ____________ 6 3 50 

Miami. ••.. ------------ 8 6 75 Pensacola ______________ 2 2 100 

GeXt'~~~---------------- 6 4 67 Macon .•. __ •••• __ •••••• 3 2 67 
Savannah .• ------------ 2 1 50 

Louisiana: 
Baton Rouae. ---------- 1 1 100 New Orleans .•.•••• ____ 9 5 56 
Shreveport. .••••• ------ 7 3 43 

Mississippi: 
Jacks on ..•.•• ---------· 2 50 
Oxford .• --------------North Carolina: 

3 67 

Ashville ... ------------ 2 2 100 
Greensboro .••. -------- 3 1 33 Ralei&h ..•• ____________ 3 2 67 

South Carolina •••..•••... 5 2 40 
Tennessee: 

Knoxville •. ------------ 3 2 67 
Memphis •••. ---- ______ 4 2 50 
Nashville •••• __ ----•••• 2 1 50 

Texas: 
Beaumont ••••• __ --~-•• 3 1 33 
Dallas.------ .. ---- __ .• 9 5 56 
Houston .. ------------- 10 6 60 
San Antonio ...•.•.....• 5 3 60 

Vir&inia: 
Alexandria.------------ 4 50 Roanoke. ·- ____________ 2 67 

CHART 3.--SOUTHERN CIRCUIT COURT JUDGES IN SEGRE_ 
GATED CLUBS, BY CIRCUIT 

Circuit court 

4th __________ ------------
5th ________ --------------6h and 8th. _____________ _ 

In segregated clubs 
Number of-------

judaes Number Percent 

5 
23 
3 

3 
15 
1 

60 
65 
33 

NOT JUST THE SOUTH-FEDERAL JtJDGES IN 
SEGREGATED CLUBS 

In order to determine 1! the pattern of 
membership in segregated clubs is uniquely 
Southern, four cities acroes the country were 
selected for their geographic representation. 
The results of the survey of judges' member
ships in Los Angeles, St. Louts, Chicago, and 
Baltimore show a pa.ttern not substantially 
different f.rom that of Southern judges. More 
than a majority of the judges In these tour 
communities maintain membenhips in all
White Clubs.7 

Only in St. Louis was there less tha.n a ma
Jority of the federal judges belonging to seg
regated clubs. (See Chart No. 4). Even then, 
however, the proportion was at least 30 per-

cent. The largest percentage of judges who 
held such memberships was found in Los An
geles, O&lifornta where 57 percent of the fed
eral judges belonged to all-Whlte clubs. 

CHART 4.-NONSOUTHERN FEDERAL JUDGES IN SEGREGATED 
CLUBS, BY CITY 

Number of In searegated clubs 
Federal 

City/State judaes Number Percent 

Baltimore, Md ............ 10 5 50 Chicaao, IlL _____________ 27 14 52 St. Louis, Mo _____________ 8 3 34 
Los Anaeles, Calif ....•.... 23 13 57 

TotaL ....•........ 68 35 51 

SUGGESTED REASONS FOR JUDGES' MEMBERSHIP 
IN SEGREGA~ CLUBS 

The issue raised by thls report is whether 
it is proper and ethical for sitting fec\eral 
judges to belong to social clubs that segre
gate by practice or policy in their member
ship on the basis of race. No suggestion is 
offered that strictly private clubs cannot 
exist or permit only White members. The 
question is whether those men and women 
who sit as the deciders of justice in federal 
courts can belong to such clubs and associ
ations and stlll uphold the code of judicial 
conduct by which they serve in omce. 

Although the need for strict adherence to 
concepts of honesty, fairness, and openness 
has increasingly required that private con
duct of public officials abide by publlc stand
ards, several arguments have been made over 
the course of this study that would attempt 
to belittle the issue or explain away the 
findings. · 

The first argument offered has been that 
judges-llke others--can separate their pri
vate choices from their public decisionmak
ing. A judge, for example, does not have to 
prefer criminals in private life in order to 
rule that the law requires criminals be pro
tected by constitutional or statutory princi
ples. Hence, a judge can associate in his social 
llfe with private, segregated clubs and rule 
impartially in his publlc llfe on matters of 
race. 

Secondly, it is argued that practically all 
judges-especially those who sit on circuit 
courts--must associate with other judges in 
publlc and private in order to carry out the 
court's business harmoniously. In a sense, 
the decision-making in the federal courts, it 
is argued, follows the same rule of thumb as 
in polltlcs in Congress. As former House 
Speaker Sam Rayburn said, "to get along, you 
must go along." Segregated social clubs are 
were judges "get along" with other judges. 

Finally, there is the simple argument that 
judges must have places to W'hich they can 
retreat from the rigors of omce and the 
clamor of the publlc. Most of those places 
for private social gathering involve private 
clubs--most of which are segregated. 

To some extent, each argument is rele
vant and truthful. Yet, each explains more 
about the considerations that may have been 
made before joining such clubs than giving 
an answer to the question of whether it is 
proper and ethical for judges to have such 
memberships. Just as important, the argu
ments avoid the history under which such 
social clubs have developed as a way of llfe. 

The role of the private, segregated, social 
club ln Southern life has been a symbol of 
unabashed privllege and resistance to inte
gration. When the institutions of segrega
tion were belong d1.smant1ed in federal courts 
during the last deca.de, prlva.te clubs a.nd 
associations stood as the one area which 
could not be invaded by the demands of in
tegration. Once reserved for the nrlmary use 
of Whites. adequate and expensive public 
faclllttes such as swimming pools, tennis 
courts, and golf courses were closed in many 
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Southern communities so that such facil
ities became avalJable only to the upper 
classes of Whites at country clubs e.nd social 
clubs. More than any other institution, the 
segregated, private clubs have stood as the 
most conspicuous haven for thooe who 
would not accept public integration. 

This history was not confined entirely to 
the South. In ma.ny parts of the country, 
all-White clubs have been the retreats from 
the social responsibility of integration. To
day in many small towns and rural com
munities in the South and elsewhere, pub
He swimming pools and golf courses remain 
closed while private pools and country club 
golf courses are available only to White mem
bers and their guests. 

In this context the propriety and ethics 
of federal judges' membership in segregated 
clubs should be considered. 

THE QUESTION OF ETHICS 

Membership in clubs and associations seg
regated by race in fact or policy should con
stitute a violation of at least two sections of 
the Canons of Judicial Ethics. Such conduct 
belies the public posture of fairness of a 
federal judge and today robs the judiciary 
of the clear, undoubted appearance of 
impartiality. 

Canon II of the Code of Judicial Conduct 8 

states as follows: 
A. A judge should respect and comply with 

the law and should conduct himself at all 
times in a manner that promotes public con
fidence in the integrity and impartiality of 
the judiciary. (emphasis supplied). 

B. A judge should not allow his family, so
cial. or other relations to influence his judi
cial conduct or judgment. He should not 
lend the prestige of his office to advance the 
private interests of others; nor should he 
convey or permit others to convey the im
pression that they are in a special position 
to influence him. He should not testify vol
untarily as a character witness. 

Portions of the fifth canon state: 
A. Avocational Activities. A judge may 

write, lecture, teach, and speak on non-legal 
subjects, and engage in the arts, sports, and 
other social and recreational activities, if 
such avocational activities do not detract 
from the dignity of his office or interfere with 
the performance of his judicial duties. (em
phasis supplied). 

B. Civic and Charitable Activities. A judge 
may participate in civic and oharitable activ
ities that do not reflect adversely upon hs 
impartiality or interfere with the perform
ance of his judicial duties .... 

Surely these two canons prohibit judges' 
membership in private, segregated clubs. In 
1979, a private club's choice to discriminate 
raciailly may be lawful and may not consti
tute a distraction to the dignity of offices held 
by corporate executives or landowners. Yet, 
such exclusive associations do distract from 
the dignity of institutions of government 
that are charged with the duty of weighing 
fairly each person's claim of unlawful wrong, 
including the wrongs of ra.ce discrimination. 
It is difficult to understand how litigants 
could be expected to maintain faith in a 
court where the judge decides the evidence of 
race discrimination during the morning and 
lunches in an all-White, segregated club at 
midday. When at least one in two federal 
judges belongs to all-White clubs the private 
decisions of individuals in the judiciary be
comes the practice of the judiciary o and 
public confidence is eroded by a lack of pri
vate conscience. 

As compelling, the principle of equal jus
tice under law is simply contrary and unac
commodating to the principles of segregation 
by race--even in private and under law. 
These competing interests may present as 
much conflict as does the competing interests 
of personal finances and public duty. The 
conflict between the public mandate of the 
courts for non-discrimination and the pri-

vate choices of judges to discriminate on the 
basis of race is essentially an eroding influ
ence upon the appearance of justice and re
spect for the judicial system. 

A judge also has an ethical obligation to 
avoid questionable, oontroversial private as
sociations since his role as arbitor of disputes 
requires impartiality and integrity. Member
ship in an all-White club is no longer, if it 
ever was, a way of life that can escape con
troversy and disrespect from Blacks and 
others. The evolving nature of race relations 
tcd.ay requires a high degree of personal and 
private adherence to public standards by 
public officials. Judges who attempt to except 
themselves from such standards evoke con
troversy. Judges who are able to do in private 
clubs what would be unlawful to do in truck 
stops, bus stations, lunch counters, and 
hotels invite controversy as well as questions 
of impropriety. 

CONCLUSIONS AND RECOMMENDATIONS 

Most judges in the South and probably in 
the nation belong to at least one social club 
that has no Black member nor ever has had. 
Within the 11 Southern states, 60 percent of 
the sitting federal judges have membership 
in all-White, segregated social clubs. In four 
non-Southern communities, more than 50 
percent of the judges have such member
ships. 

The prevalence of segregated memberships 
within the community of federal judges con
stitutes a national crisis of conscience In 
the third branch of government and a highly 
questionable practice for the individual ju
dicial official. By no measure can this extraor
dinary pattern of all-White associations be 
explained as a private matter of individual, 
personal choice. It is now a practice of most 
men and women who sit in judgment on the 
major legal controversies of our society. 

Under the circuinstances, the ethical ques
tions raised by these findings must be ad
dressed by the entire judiciary and as a mat
ter of conscience with every individual fed
eral judge. The tragic effects upon the quality 
of justice and the trustworthiness of the ju
diciary can only increase if collective action 
is not taken to address the questions. 

It is time for the United States Judiciary 
to undertake the collective process of soul 
searching. The federal bench is not well in
tegrated by race. Although the President will 
appoint more Blacks ·and other Ininorities 
than ever before, Blacks and other minor
ities still constitute a small percentage of 
the federal bench. The federal courts in the 
South and the country "have steadfastly 
failed to integrate their employment." 10 

Now, as this report demonstrates, most fed
eral judges choose to belong to segregated 
clubs. 

There should be no mistake about the 
gravity of the issue. The federal judiciary 
is in fact in jeopardy of losing its most vital 
elements-the appearance and reality of jus
tice. 

As the administrative arm of the federal 
courts, the U.S. Judicial Conference or the 
U.S. Supreme Court must act deliberately 
and expeditiously to restore the good stand
ing of the federal courts. To this end, the 
canons of judicial conduct should be ex
plicitly interpreted by the Judicial Confer
ence or the Court as prohibiting member
ship in all-White clubs and placing an af
firmative obligation on the individual judge 
to ascertain the policies and practices of his 
private clubs and associations In regard to 
race. If the Judicial Conference and Supreme 
Court fall to initiate such standards, federal 
courts endanger their own independence by 
inaction. 

If the judiciary will not act, the President 
and the Congress should exercise select! vely 
their own constitutional powers to require 
the judiciary to address this issue. Both 
branches of government can provide moral 
leadership by requiring within limits the 

judicial branch to face this issue and con
duct a thorough self-examination. 

In addition, both the President and the 
U.S. Senate have Independent duties in the 
process of appointment of federal judges. 
The President and the Senate should resolve 
that no federal judge shall be appointed or 
confirmed so long as he or she belongs to a 
club that in fact or policy does not have, 
nor ever has had a Black or other minor! ty 
as a member. 

On balance, the federal judiciary has a re
markable record of acting to uphold the 
Constitution and the principles of equal jus
tice even when other institutions of govern
ment have failed. It would be ironic-indeed 
tragic-if the federal judiciary were to falter 
in restoring its own integrity and impar
tiality on this issue after having brought the 
nation to embrace the principle of law that 
people cannot be separated nor denied privi
leges simply on the basis of race. 

FOOTNOTES 

1 See "Bell is Concerned About Member
ship in Exclusive Clubs," New York Times, 
December 22, 1979, p. 1. 

2 "Bell Will Quit All Private Clubs," New 
York Times, December 23, 1976, p. 1. 

3 "Senators Hear Webster's View on FBI 
& Clubs," New York Times, January 31, 1978, 
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'"Seven Named By Carter For Judgeships 
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5 "NAACP Ask U.S. Judge to Resign Over 
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p. A-16. 

a The eleven States of the South are Ala
bama, Arkansas, Florida, Georgia, Louisiana, 
Missisippi, North Carollna, South Carollna, 
Tennessee, Texas, and Virginia. 

1 Both district judges assigned to a court 
where these four cities are located and the 
circuit judges living in these cities were in
cluded in Chart No. 4. 

8 The Code of Judicial Conduct was revised 
and published in 1972 by a special commit
tee of the American Bar Association that in
cluded judges and one Supreme Court jus
tice. 

9 Before the Senate Judiciary Committee 
and in response to published reports, some 
nominees for federal judgeships have con
tended that their membership in segregated 
clubs should be considered "harmless" since 
they are only "honorary members." The fact 
that a segregated club will allow federal 
judges the benefits and pleasures of member
ship without having to pay for them is cause 
for even greater concern about the private 
association of a federal judge. In that in
stance, the judge is essentially receiving free 
benefits from a. club that segregates on the 
basis of race. 

1o See "Blacks and Women in Southern 
Federal Courts," Report of the Southern Re
gional Council, 1978. 

Mr. JAVITS. Mr. President, this sur
vey found that 58 percent of the judges 
in the 11 States known as the Southern 
States were members of segregated clubs. 
Just so it is very clear that none of u.s is 
not guilty, it found also by a survey of a 
number of northern cities, to wit, Balti
more, Chicago, St. Louis, and Los 
Angeles-pretty big cities-that 51 per
cent, an average of 51 percent, of the 
Federal judges in those cities were also 
members of segregated clubs. 

There is nothing in the Civil Rights 
Act of 1964 that deals with this matter. 
I debated that bill and it was passed be
cause it did not deal with this matter. 

It was very clear in that debate, Mr. 
President, that one could go to a social 
club with anybody he pleased, that one 
could invite anybody to dinner that he 
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pl~;:tsed, and one could frown or smile on 
anybody that went out with his daughter 
that he pleased, and that that was not 
part of the constitutional requirement 
respecting equal opportunity under the 
civil rights laws and under the Consti
tution. 

However, Mr. President, we have 
moved on from that, certainly in respect 
of a man who is going to be a judge for 
l.ife, who was raised from one court to 
another court, where the issue comes be
fore the Senate of the United States and 
it is challenged. 

We hear a lot of talk about signals 
around here. What signal are we sending 
out to the black people of the United 
States if we are going to accept this 
self-judgment concept by Judge Brown? 

Also, what is such a big deal about be
ing a member of the club? Others simi
larly situated are resigning, and even if 
we said we are going to apply that stand
ard now, which is what the chairman 
and the ranking minority member of the 
Judiciary Committee say they are do
ing-though I am going to deal with that 
in a minute-that is what they are 
doing. Even if we apply that standard 
now, why cannot Judge Brown resign? 
Is he just stubborn, or does he still have 
this vestige of discrimination in his 
bones? 

We can come to any conclusion we 
want, but it seems impossible to believe 
that a man who is going to be promoted 
to the circuit court of appeals from the 
district court bench, a man who has a 
fine judicial record-and again I draw 
on Senator KENNEDY and Senator THuR
MOND, who say that "His record shows 
'sensitivity' toward civil rights matters," 
cannot resign from a club. There are 
plenty of good places to eat in Memphis, 
and there are other clubs to belong to, I 
am sure. Why can he not resign, as 
others, just as distinguished as he, felt 
was the right thing to do in those 
situations? 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. JA VITS. I yield myself 2 addi
tional minutes. 

Mr. President, the answer is that he 
does not have the good judgment to 
resign, and we have to tell him how we 
fee~ about it and tell him, "Judge Brown, 
resign, because that is the new position 
we have now attained, in an effort to 
right the centuries-old injustices against 
blacks which have obtained in this 
country." 

Nobody knows better than I that there 
is such a thing as the tyranny of weak
ness, and I have stood against it all my 
life, whether from blacks, Jews, or any
body else. But there is also a call for jus
tice; and when justice is denied, then 
the tyranny of weakness can properly 
come into place. 

This is the issue before us today. Are 
we going to stand still for the fact that 
it is a social club? It is not a big deal. 
It does not involve his wife and children. 
It does not involve his fortune. It does 
not involve anything except the fact that 
there is a serious question about it and 
others have resigned, including an At
torney General of the United States. He 
can say, "I'm not going to stand in the 

way of that. It is a good idea, and I'll 
go along with it, unless I don't want to 
go to the. circuit court of appeals, in 
which case that's my privilege, and I'm 
not up for confirmation, and I don't have 
to do a thing." 

I assume that Judge Bro\vn wants to 
go to the circuit court. Should we help 
him? That is what we are asked to do. 
Should we help him, or should we say, 
"No, sir. We respect you. We're sorry. 
You can do anything you please socially, 
but we don't have to confirm your nom
ination to the circuit court of appeals 
of the United States, with even the 
slightest vestige of reservation in you, 
which is evident by the fact that you 
don't do what others similarly situated 
do-resign." 

Senator KENNEDY and Senator THUR
MOND believe they have done a great 
thing here. They brought the com
mittee forward a considerable step, in 
that they say that this letter they have 
written to Judge Brown states that here
after they will not recommend· to the 
Senate the confirmation of the nomina
tion of a judge who has any such res
ervation as this and will not resign. 

I think I am a pretty good lawyer, and 
I generally try, when reading a docu
ment, to add my own color and climate 
to it. I think we are able enough in the 
Senate to listen to this. It is one of the 
weakest papers I ever have read on any 
subject, let alone this one. Listen to it. 
It is addressed to Hon. Bailey Brown. 
I am going to read it slowly. It is dated 
September 11, and is signed by EDWARD 
M. KENNEDY, chairman, and STROM 
THURMOND, ranking minority member. 
It says: 

DEAR JuDGE BROWN: The Senate Commit
tee on the Judiciary has voted to recom
mend to the Senate that you be confirmed 
as a member of the United States Court of 
Appeals for the Sixth Circuit. As you know, 
your nomination presented the question of 
a nominee's membership in a social club 
that allegedly maintained a membership pol
icy that discriminated against blacks. 

We have tried to consider this issue apart 
from your own record, which certainly shows 
sensitivity towards civil rights matters. In 
our view, it is inadvisable for a nominee for 
a federal judgeship to belong to a social 
club that engages in invidious discrimina
tion. While we have not discussed all pos
sible forms of discrimination, we feel that 
"invidious discrimination" exists when the 
club's discrimination, in historical context, 
constitutes a stigma or badge of social infe
riority. A social club's discrimination ba~d 
on race or religion would ordinarily be con
sidered invidious. 

We wish you to know our views in this 
matter. 

Sincerely, 
STROM THURMOND, 

Ranking Minority Member. 

Well, he knows their views on this 
matter; he knows them very well. He 
construed their views on this matter to 
mean the following: He wrote them on 
September 19, and he said that he is go
ing to stay in the club. So he understood 
them very well, because the 11-to-2 vote 
meant a lot more to practical-headed 
Judge Brown than this letter, which said 
absolutely nothing and promised noth
ing and committed to nothing. 

Let us face the real facts. That is what 

the letter said. So what is the policy of 
the Judiciary Committee? That it is in
vidious? But they reported his nomi
nation and they advise us to confirm the 
nomination. 

Mr. President, I repeat what I said 
earlier: I can understand the good faith 
which is involved in trying to build up 
this situation and the fact that the com
mittee probably would have reported his 
nomination anyhow, or would have ad
vised us to confirm it, and the fact, 
therefore, that the letter represented 
some step forward that at least said they 
consider it invidious discrimination to 
continue to belong to such a club. I hope 
it will have an effect upon the judicial 
conference which is going to meet in 
January. 

Even Mr. Civiletti has not said they are 
not going to send the nomination up 
here of a fellow who is a member of a 
segregated club and will not resign. He 
has not said that. He has said it is an 
important and serious question, just as 
they said it is inadvisable. 

Mr. President, the difference of 
opinion between myself and my col
leagues-and I yield to no one in my re
spect and affection for them-is that I 
say we should say, "Judge Brown, were
spect you. You are a fine man and a good 
judge. You stay where you are, unless 
you are ready to undertake what should 
be undertaken in this situation, and 
what others similarly situated have un
dertaken-to wit, you resign. When you 
descend from the bench, it is your privi
lege to do anything you please; or, when 
it is clear that such discrimination is 
ended in terms of this club, in fact, per
ha.ps you may rejoin. But right now, the 
policy of our country demands that you 
affirm where you stand, if you are going 
to be a judge for life on the U.S. Court 
of Appeals." 

These are not very pleasant sessions, 
and I have had them for years, and I 
have loved the fact that in late years 
they have been unnecessary. However, I 
really thought it was necessary in this 
particular situation to call the turn as 
I saw it. 

Mr. President, I reserve the remainder 
of my time. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. THURMOND. I yield to the dis
tinguished Senator from Mississippi. 

Mr. JA VITS. I have a speaker. 
Mr. President, I yield Senator BAucus 

such time as he may use. 
Mr. BAUCUS. I thank the Senator. 
Mr. President, this is a delicate and 

sensitive problem. On the one hand, the 
Judiciary Committee has stated that 
nominees should not be members of clubs 
that discriminate. 

Judge Tamm, who is chairman of the 
judicial conference committee on ethics 
is going to recommend that sitting judges 
who belong to clubs that presently dis
criminate should reevaluate their mem
bership in those clubs. 

I think that the chairman and the 
ranking minority member of the Judi
ciary Committee, Judge Tamm, Attorney 
General Civiletti and others, should be 
commended for taking steps forward to 
address the problem of membership in 
clubs which discriminate. 
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The real issue here, though, is one that 

the Senator from New York focused upon 
and on which I shall elaborate very 
briefly. The question is whether suspen
sion of membership at the discretion of 
the nominee advances the efforts that we 
are attempting to undertake. In my judg
ment it does not. 

I have no doubt that Bailey Brown is 
a very fine honorable man. I have heard 
no one suggest anything to the contrary. 

But what are we doing when we say 
that a nominee can suspend membership 
in a club until he in his own discretion 
determines that it does not discriminate 
any more? What is a suspension? Does 
he still pay dues? Are members of his 
family still active in the club? ·Is he an 
honorary member? By what standard 
does he determine that the club no longer 
discriminates? 

Not only are the questions about the 
status of suspension difficult ones but by 
today's action we are elevating t.he status 
of discretionary suspension and perhaps 
indicating that it is an acceptable re
sponse by prospective nominees. 

My view is that by the committee's 
statement of policy concerning discrimi
natory clubs we have taken a step for
ward. But we are taking a step back
ward by elevating the status of discre
tionary suspension by condoning it. 

It is for these reasons that I will vote 
against the nomination. 

I am sure Judge Brown is a fine man. 
I have heard no one suggest to the con
trary. I think very highly of my colleagtie 
from Tennessee. I think he certainly 
would not recommend a nominee from 
his own State who is not a very fine per
son. My problem, though, is with the 
signals the Senate is sending. Are we 
saying that nominees should restgn from 
clubs that discriminate? I believe they 
should. I think we should &peak out as has 
the senior Senator from New York. I 
join with him. 

Mr. President, I want to again com
mend the chairman and the ranking 
minority member of the Judiciary Com
mittee for their leadership in the area 
of judicial selection and in particular 
their efforts to bring greater sensiti.vity 
to the issue of nominee membership in 
clubs which invidiously discriminate. 

Their joint focus on this particular 
issue has led to an increased awareness 
of the inadvisability of Federal judges 
belonging to clubs that discriminate. The 
positive effects of the committee's advice 
in this area are best articulated by this 
morning's editorial in the New York 
Times: 

Judicial candidates would do well to heed 
that advice, coming as it does from a Com
mittee that passes on their nominations. 
The Justice Department has started giving 
the same advice to those seeking nomina
tions. And the Judicial Conference of the 
United States, which writes the ethical ru1es 
for Federal judges, is considering a ru1e pro
hibiting such membership. 

All of these developments are clearly 
laudable. However, the question before 
us today is not the Judiciary Committee's 
policy about club membership, but rather 
the nomination of Bailey Brown for the 
position on the Sixth Circuit Court of 
Appeals. It needs to be kept in mind that 
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Bailey Brown has not resigned his mem
bership from the University Club in 
Memphis, Tenn. Rather, he has agreed to 
"suspend his membership" in such club. 
The question is whether suspension of 
membership is in keeping with the spirit 
of the policy articulated by the Judiciary 
Committee. 

The New York Times in its editorial 
this morning characterized Brown's ac
tion in the following manner: 

The message is getting through. Bailey 
Brown, a nominee for the Court of Appe3ls 
for the Sixth Circuit, won Senate Committee 
endorsement only after suspending his af
filiation with the University Club in Mem
phis. He agreed to stay out of the Club until 
he sa.tlsfies himself it will admit minorities. 
Three other nominees have resigned from 
similarly suspect clubs. 

The three nominees who resigned re
cently should not be put in the same 
category as Bailey Brown. Does Bailey 
Brown's action mean that his wife and 
his family will continue as active mem
bers in the University Club? If they do, 
what is the continued public perception 
of the relationship between Judge Brown 
and the club? Does suspended member
ship mean that Judge Brown will visit 
the club and participate in its activities 
as a guest of other members? 

All of these questions are begged by 
the act of suspending membership. The 
real issue here is if club membership is 
a violation of canon II of the Judicial 
Canon of Ethics, inasmuch as it gives 
the appearance of impropriety, then any 
kind of affiliation, suspended or other
wise, will also give such an appearance. 

The chairman and ranking minority 
member of the Judiciary Committee, the 
Attorney General of the United States 
and the New York Times are all cor
rect that the committee policy against 
membership in discriminatory clubs is 
an important step in the right direction. 
My only concern is that they have con
doned and elevated the remedy of 
"suspension of membership" so that it 
will become an acceptable alternative to 
nominees who are members of discrim
inatory clubs. The ambiguous message 
that is communicated by "suspension of 
membership" is not a helpful solution 
and will only complicate the issue. I 
therefore will vote against the nomina
tion of Bailey Brown for U.S. Court of 
Appeals judge. 

Mr. KENNEDY. Mr. President, how 
much time remains? 

The PRESIDING OFFICER. The Sen
ator has 18 minutes remaining. 

Mr. KENNEDY. I yield myself 7 
minutes. 

Mr. President, first of all, let me just 
say I would associate myself with the 
princip1es underlying the comments 
that the Senator from New York, my 
good friend and colleague, Senator 
JAVITS, made. I think the Senator from 
New York and I have worked on various 
civil rights matters and issues that have 
been before the Senate over the period 
of time both when he was on the Ju
diciary Committee and also in the 
Chamber. While we have some differ
ences on this particular issue, our ob
jectives, I think, are very much the same. 

Mr. JAVITS. May I · affirm that right 

away. I have no doubt our objectives 
are the same. 

Mr. KENNEDY. Fine. 
So there is a difference, Mr. President, 

in the way that the committee has ap
proached this issue. We believe, quite 
frankly, that, both in terms of making 
progress in the civil rights area and in 
terms of considering an individual 
nominee's position, the procedure that 
we have followed is meritorious and will 
move us toward the objective, which the 
Senator from New York and I and hope
fully all Members of the Senate share. 

There have been questions raised 
whether this is an effective way of deal
ing with this problem, by giving to the 
nominee the right to make a decision 
about a club rather forcing the nominee 
to make a clear statement that he is 
going to resign, as Judge Bell and others 
who have appeared before different 
committees have done. 

The fact remains that there may be 
the possibility, although I hope not, that 
an individual who serves in a Cabinet 
position would say, "Sure, I'm prepared 
to resign from a particular club," and 
then would proceed to rejoin the club 
once his service is complete. There is not 
one thing the Senate can do about that. 
If he wants to go right back and join 
that club there is virtually nothing that 
can be done about it. Perhaps we can 
scrutinize a nominee to the judiciary, but 
we can do nothing about a Cabinet offi
cial or someone who holds appointed 
offices and quits and then later rejoins 
a club that discriminates. 

The question is how should we treat 
this particular nominee? We are pre
pared and we have seen over the period 
of the past that he is a man of significant 
credibility and integrity. No one has 
questioned that. We would be prepared 
to evaluate him positively. We are pre
pared to elevate him to an important 
position of trust. As district court judge 
he has already served in such a posi
tion-a position in which he is trusted 
to make critical decisions honestly and 
in good faith. 

He has served in courts making impor
tant decisions about whether individual 
freedoms are going to be denied under 
the sentencing provisions of the various 
title 18 acts. He makes decisions on the 
basis of his own judgment involving anti
trust cases involving millions of dollars 
and individual freedoms. We have 
trusted him and are prepared to trust 
him further to make those important 
decisions. Yet, we seem hard pressed for 
some reason or another, when the issue 
is whether we are prepared to allow him 
to make what promises will be a good 
faith judgment carefully made, on the 
issue of discrimination. Trying out the 
facts of discrimination is often complex 
and difficult. Our committee staffs have 
been trying to find out whether we have 
seen a policy of discr'imination in that 
club. A civil rights issue which comes be
fore the courts on a 1964 violation re
quires de~osition after deposition and 
requires historical analysis. This judge 
does not bel'ieve the club discriminates. 
We have been hard pressed as a commit
tee with a limited staff to make a final 
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judgment whether it does or does not. He 
does not believe that it does. 

He has stated to us that, if he makes 
the finding that the club does discrimi
nate, he is prepared to resign-'if he 
makes that finding. I have read his letter 
on that into the RECORD. 

Now let me turn to the comm'ittee's 
statement, to the letter that we have sent 
to Judge Brown. That letter might not 
seem to be convincing to certain Members 
of the Senate in tenns of their lawyer
like interpretation of it, but it has been a 
sufliciently convincing statement by the 
Judiciary Committee so that when four 
nominees, who have been members of pri
vate clubs, when read the letter felt that 
they should make their own judgment 
about discrimination 'in their own situa
tions, did so, have resigned. 

I will take what the Senator from New 
York has stated as descriptive of the sit
uation in the South in certain district 
courts or circuit courts. The fact is that 
happens to be the case today. That is 
what we want to change. 

I am interested in achieving the same 
objective of the Senator from New York, 
seeing that they are not going to be 
members of clubs that discriminate, and 
that they do resign, and, hopefully, those 
who are presently on the district courts 
or on the circuit courts will similarly re
sign. I hope we can work with the Judi
cial Conference in achieving that ob
jective. 

Mr. President, with regard to the par
ticular letter, of the committee, let me 
quote Mr. Joseph Raub's letter to myself 
He says: 

DEAR TED: I have seen the letter that you 
and Senator Thurmond sent to Judge Brown 
setting forth your views on membership in 
private clubs. I believe that your letter repre
sents a significant step forward in the fight 
against discrimination. It reflects the fact 
that the Judiciary Committee of the United 
States Senate unanimously disapproves 
membership by judicial nominees in clubs 
that practice invidious discrimination. 

Similarly, the letter that comes from 
Jack Greenberg, of the NAACP Legal De
fense Fund, is of the same effect. I know 
these are men who have long been in the 
battle against the forces of discrimina
tion. 

So, Mr. President. I want just to say 
to those who have expressed concern 
about this situation that I think we are 
together in our objectives. I welcome the 
opportunity to work with those Members 
and the members of the committee in 
our shared objectives. 

We do view the procedure and proc
ess we have established as having had 
both the practical effect and a real and, 
I believe, important effect in the current 
selection process for judges and those 
who serve as judges, and we are quite 
prepared to work with those Members 
and others in the future to try to deal 
with the situation as it exists now even 
in the district courts and the circuit 
courts. 

I want to say how much we appre
ciate the constructive role which has 
been played by our two colleagues on the 
Judiciary Committee, the Senator from 
Montana (Mr. BAucus) and the Senator 
from Maryland (Mr. MATHIAS) who have 
discussed this at length with the mem
bers of the committee, and who have 

been constant in their dedication and 
concern respecting the issue that is be
fore us. 

Again I want to thank my friend and 
colleague from New York, Senator JAv
ITS, for what I think is a constructive 
comment which he has made, and to give 
him the assurance that we look forward 
to working with him and other Members 
of the Senate in attaining our shared 
objectives. 

I do not know if there are any other 
speakers. 

Mr. JAVITS. I have one other speaker. 
Mr. President, how much time do I 

have? 
The PRESIDING OFFICER <Mr. 

LEVIN) . The Senator has 23% minutes 
remaining. 

Mr. JAVITS. I yield myself 5 minutes. 
Mr. President, I address myself now 

to the two points made by Senator 
KENNEDY: First, that he could rejoin 
the club once he lays down his public 
office, and the other the fact thJ.t he is 
a man whose intentions-his intentions 
and motivations-are high, and that he 
is trustworthy. 

Now, Mr. President, as to rejoining a 
club, of course, there is a very simple 
answer to this one, and that is that he 
i& a judge for life. We are not making 
a Cabinet oflicer who is going to go out 
with the next administration or some 
kind of an oflice of limited tenure. This 
is tenure for life. But quite aside from 
that, Mr. President, it makes a very great 
difference as to the internal gearing of 
a man during the time he is in oflice and 
carrying out his responsibilities for this 
reason: Every code of ethics that I know 
of, Mr. President, including the judicial 
canons of ethics and including the ethics 
of the Senate of the United States, says 
that you not only must avoid doing 
something which impairs confidence in 
you but you must avoid what gives the 
appearance of an act that impairs con
fidence in you. 

I quote from canon 2 of the Code of 
Judicial Conduct published in 1972 by a 
special committee of the American Bar 
Association as follows: 

A judge should respect and comply with 
the law and should conduct himself at all 
times in a manner that promotes public con
fidence in the integrity and impartiality of 
the judiciary. 

Mr. President, we have to ask our
selves what does a litigant before the 
judge think in terms of what the judge 
does or does not do? I respectfully submit 
that the bearing of that upon this situa
tion is decisive. 

Finally, Mr. President, I ask again why 
would not Judge Brown resign? Why 
would he not resign? What is the vestige 
that persists in going through all kinds 
of circumlocutions? He is going to sus
pend his activity, whatever that may 
mean; does it mean he is not going to 
eat there or whatever that comes to? 
Then he is going to judge whether they 
really do or do not discriminate, not
withstanding his own answer to the 
questionnaire that as far as he knew 
they did. Why? Why? 

It seems to me that others similarly 
situated, who may have felt the same 
way as Judge Brown, decided they would 
resolve the doubt; that that was their 

public responsibility if they wished to 
be confirmed by the Senate. Judge Brown 
is the one who said, "No." Yet he is the 
very one whom we are asked to confirm. 

Mr. President, I do not think it is right 
or wise or in the interests of our coun
try. We have come a long way since the 
days of 1964 and, Mr. President, that 
marks a certain element of our maturity 
in that regard. That is what we are de
bating here today. Have we matured now 
to the point where we recognize not only 
the obvious in a judge but we recognize 
also those motivations which make a 
judge what he is or unmake him? 

I most respectfully submit that the 
standard must be that he not only must 
avoid evil, he must avoid the appearance 
of evil if he wishes to be a judge for life 
in the courts of the United States. 

Mr. HAYAKAWA. Mr. President, will 
the Senator yield? 

Mr. JAVITS. I yield. 
Mr. HAY AKA W A. I am not sure the 

Senator wants to yield to me. I am not 
sure whose side I am on. However, if the 
distinguished Senator from Massachu
setts would give me 5 minutes or so, I 
would like to raise some questions. 

I must say as of this moment I am not 
sure how I am going to vote because both 
of you gentlemen have been so extraor
dinarily persuasive, and there are fine 
arguments on both sides. 

The first question that bothers me is 
the degree of intrusion that your public 
office must make into your private life. I 
can understand Mr. Brown's unwilling
ness to resign from the society or club 
where he has made many friendships 
dear to him over many, many years. 

It is not as if that club were vested with 
any public responsibility presumably like 
some of the clubs I belong to. They 
gather to have lunch, to have drinks 
together, to have, perhaps, an annual 
dance, essentially to have a good time, 
people selecting each other on the basis 
of their similarity to each other. Simi
larity traditionally in this country has 
been based very often on questions of 
race. 

As time goes on, as I was pointing out 
to Senator JAVITS not long ago, I myself 
have belonged to clubs, and do belong to 
clubs, but they are obviously not all white 
or I would not be in them. 

But I have seen the discrimination 
against, for example, blacks and Jews 
diminish in those same clubs in the 10 
years in which I have been a member, 
because not even the Greyfriars Club can 
exist thus indefinitely, with the temper 
of the times, the social movement that 
is going on all around them. 

It is perhaps necessary to avoid not 
only injustice or evil, and even the ap
pearance of injustice or evil, but this 
presents a very, very difficult question: 
A colleague of mine from the State of 
California made application to join a 
body which is vested with public respon-
sibility which does, indeed, have strictly 
racial criteria for admission, and I refer 
to my colleague in the House of Repre
sentatives FoRTNEY STARK, known as 
PETE STARK, who applied for member
ship in the Congressional Black Caucus 
because he represented a constituency 
that was more black than white. Since 
he represented so many black interests 
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in his own constituency, he felt he ought 
to belong to the Black Caucus. 

The Black Caucus is not a private club 
to have lunch together and have dances 
a:nd bridge parties. They are a body, un
llke social clubs, vested with a public re
sponsibility. But they turned down Mr. 
STARK's application for membership in 
that group, although his i:t1terests and 
the interests of the Congressional Black 
Caucus overlap considerably, since, as I 
say, he represents a large black constit
uency. 

Are we to condone racism within our 
own ranks as Members of Congress? Are 
we to promote that kind of situation? 

I myself belong to and am a dues-pay
ing member in a small society of Jap
anese and Japanese Americans who come 
from the prefecture of Yamanashi in 
Japan, and they and their descendants 
are members of this organization. In one 
sense it is racist, not because they exclude 
anybody but they do include all those 
who are Yamanashi people, or descended 
from Yama:nashi people. So the only non
Japanes~ m them are children and 
grandchildren, who are sometimes half 
Japanese or. quarter Japanese; they all 
have some kind of racial connection with 
that province in Japan. 

I think t~is society! which tries to pre
serve certain memories of a province in 
Japan, can be distinguished. I think if 
a black or white were interested in the 
cultura~ history of that province, or had 
served m. the military in that province 
and applied for membership, he would 
probably be admitted; but no such peo
ple so far have applied, so, from ap
pea~ances, it is limited to Japanese and 
their descendants. 
. But that body is vested with no pub

li? ~espon~ibility. They have annual 
PICniCS ana annual dinners, and talk 
about the progress back in Japan and 
the progress of Japanese people in this 
country. 

The PRESIDING OFFICER. The Sen
ator has used his 5 minutes. 

Mr. ~NNEDY. Mr. President, how 
much time do I have remaining? 

The PRESIDING OFFICER. The Sen
ator has 4 minutes remaining. 

Mr. JA VITS. Mr. President I yield 
the Senator 2 minutes. ' 

Mr. HAYAKAWA. Half a minute is 
all I .need. All I want to say is that I 
am diStressed by the racially exclusion
ary rules of the Congressional Black 
~aucus, at;td I wonder what we will do 
If any of Its members are appointed to 
the Federal judiciary. 

~ thank the Chair and the distin
gUished Senator from Massachusetts. 

Mr. JA~S. I thank my colleague. 
Mr. Pr~sident. I think I can answer 

the question best by pointing out what I 
have tried to maintain, and that is that 
we are dealin~ with a specific office, that 
of a Fe~e~~l JUdge for life, with a public 
responsibility to be completely fair and 
completely dispassionate. 

I w~uld like. to read two sentences out 
of ~hiS publication of the Southern 
Regwnal C~uncil which has been re
ferred to. With respect to judges it says 
on page 18 : ' ' 

It is difficult to understand how litigants 
could be expected to maintain !faith in a 
court where the judge decides the evidence 
of race discrimination during the morning 

and lunches in an all-White, segregated club 
at midday. When at least one in two federal 
judges belongs to all-White clubs the pri
vate decisions of individuals in the judiciary 
becomes the practice of the judiciary and 
public confidence is eroded by a lack of pri
vate conscience. 

What we are talking about here is a 
specific calling, to wit, that of a Federal 
judge, with a specific responsibility and 
that •. I submit, does not accommod~te a 
contmued membership in a club that ex
cludes blacks, especially where others 
s~milarly situated have cut off and re
Signed. There seems to be no reason why, 
unless there be some vestige of this left 
that a particular judge should refuse t~ 
resign, which is the situation we have in 
this case. 

Mr. President, do I have 5 minutes left? 
The PRESIDING OFFICER. The Sen

ator has 16% minutes remaining. 
Mr. JA VITS. I yield the 5 minutes to 

the Senator from Maryland. 
Mr: MATHIAS. Mr. President, the 

Omrubus Judgeship Act, which became 
law almost a year ago, raised the pros
pect for the U.S. Senate of the unprec
e~en~ed task of investigating and con
~n.dermg the qualifications of an extraor
dmar~ n~J?ber of nominees for the Fed
eral JUdiciary in a very short period. 
There are few matters more important 
to t~e citizens of this country than the 
quality of Federal judges and the char
acter of the men and women who sit on 
the ~e~e~al bench. Swelling the ranks of 
the ~udi?Iary by 152 members will have a 
lastmg Impact on our Nation. 

The Senate Judiciary Committee in 
prep~rin~ for this onslaught of judi~ial 
n~mmatwns, and being properly deter
mme~ to confirm the best possible Fed
er~l. JUdges, instituted a policy of re
qu.Irmg every nominee to answer a de
t~iled questionnaire. This was the first 
t~e that the committee had asked for 
writtE:!n responses from nominees. The 
process of relying solely upon the De
partment of Justice questionnaire was 
abandoned. 

In his response to one of the questions 
on. the committee questionnaire, Judge 
Bailey Brown informed the committee 
tha:t he. was a member of the Memphis 
p-mversity Club and that it was his opin
IOn ~hat "while no blacks may have ever 
applied <for membership), none would 
h~ve. been accepted." Judge Brown, in 
h_arm~s before the committee, expressed 
the b~hef that it would be inappropriate 
for him, as a Federal district judge, to 
ta~e steps to change the club's member
shiP practices, since such a question 
could conceivably come before him on 
th~ bench. Presumably, his inhibitions in 
this. res~ect will continue should his 
nommatwn to the Sixth Circuit Court of 
Appeals be confirmed by the Senate. 

I also find troubling Judge Brown's 
rel';lcta~ce to resign from the Memphis 
Umv.ersity Club. Two other judiCial 
nommees recently considered by the 
committee resigned from clubs with 
similar practices. 

I ~elieve all Senators will recall, and 
I thmk we should recall with some ad
miration, the example of Judge Griffin 
Bell, who did resign from a private club 
t? whi~h ~e .belonged and which prac
t~ced discrrmmatory policies, and he re
signed before he was confirmed by the 

Senate as the Attorney General of the 
United States. 

Judge Bell's words are worth recalling, 
because they, I think, are generous and 
proper, and appropriate for one who has 
been offered the President's commis
sion, and whose qualifications are being 
discussed by the United States Senate. 

.Judge Bell said: 
I do not think that I would be trusted as 

much if I were a member of clubs which 
have discriminatory practices and pol
cies • • • I will be holding a very high office. 
One contribution I w-ould like to make would 
be to nstore the trust o! the people in the 
Government. 

That is what Judge Bell said when he 
was faced with this same issue. He said 
"One contribution I would like to mak~ 
would be to restore the trust of people in 
the. Government." So he was willing to 
resign his membership in a discrimina
tory club. 

The office of Attorney General of the 
United States is indeed a very high 
office. I think those of us who contem
plate the constitutional scheme would 
not put a Federal judge any lower in the 
scheme of separate, equal, and coor
dinate branches of Government. I think 
the same kind of responsibilities rest 
upon Federal judges. 

Now, as I am sure has been discussed 
here today, under pressure from the 
Committee on the Judiciary, Judge 
Brown has agreed to suspend his par
ticipation in the Memphis University 
Club until he determines whether or not 
the club, in fact, discriminates. I ha.ve 
two difficulties with that procedure. 

In the first place, it seems to me that it 
delegates a discretion which is the Sen
ate's discretion to the nominee. That is 
going to appear to a great many Amer
icans as simply a way to duck the issue. 
I do not think we can delegate that dis
cretion. 

Second, it seems to me that Judge 
Brown, in his own words, has already 
made the determination in the testimony 
that I already quoted, before the Com
mittee on the Judiciary, that it was his 
opinion that, had blacks applied for 
membership in the Memphis University 
Club, none would have been accepted. 
So, for this reason, Mr. President, I am 
constrained to vote against the confir
mation of this nominee. 

Mr. JAVITS. Mr. President, I yield my
self 1 minute. 

I thank Senator BA ucus and Senator 
MATHIAS for their statements and :ior 
standing on this issue as firmly as they 
have. I believe it is the way in which 
this question should be decided. 

Judge Brown had every opportunity to 
resign. He chose not to, in a very con
sidered way. I cannot see how we can 
approve that as conduct befitting a Fed
eral judge for life. 

I am prepared to yield back the re
mainder of my time. I ask for the yeas 
and nays. 

The PRESIDING OFFICER. Is there 
a sufficient second? There is a sufficient 
second. 

The yeas and nays were ordered. 
Mr. JA VITS. Mr. President, I reserve 

the remainder of my time. 
Mr. THURMOND. Mr. President, I 

shall take but a few minutes. 
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Mr. President, I want to go back just 
a few years. In the first place, Judge 
Bailey Brown was appointed by President 
John F. Kennedy to be a U.S. district 
judge. He has served for 18 years in that 
position. He has been a member of the 
University Club of Memphis throughout 
this period of time. If this is such a bad 
club, why hasn't someone raised the 
point before now? If this is a club of 
discrimination, why has someone not 
said, "Judge Brown, why don't you get 
out of this club?" 

Why have the Presidents and the At
torney Generals, all down the line since 
John F. Kennedy, not raised this ques
tion? I cannot believe that John F. Ken
nedy would have appointed Judge Brown 
if he had felt that he was a man who 
would discriminate. 

President Carter has not just aP
pointed him; he has promoted him. The 
President has promoted him from a U.S. 
district judge to a U.S. circuit judge. 

Certainly, President Carter caused him 
to be investigated carefully. The At
tomey General of the United States in
vestigated him. Other people investi
gated him. The majority staff investi
gated him. The minority staff investi
gated him. No one has alleged or made 
an allegation that he is guilty of dis
crimination. 

Are we going to consider turning down 
a man when no one stands up to say that 
he is not fair? All the witnesses who tes
tifted testified that they think he is fair 
and he is able. The American Bar 
Association finds that he is only 1 of 4 
of a group of 120 judges appointed by 
President Carter recently, who attained 
the rating of exceptionally well quali
fied-1 of 4. We are going to tum down 
a man of such obvious merit? 

Are we going to tum down a man when 
both Senators in this body from his 
State, one Republican, one Democrat-
say he is a fair man and should be con
firmed? 

The able Senator from Tennessee <Mr. 
SASSER) pointed out that one Congress
man from Tennessee, who is a black came 
up and said, "I endorse him; I am for 
him; he ought to be confirmed." 

Do you think that blaek Congressman 
would run the risk of being defeated in 
his district, which has a predominance of 
black people, unless he felt that Judge 
Brown is a fair judge? 

Mr. President, it just does not make 
sense. You can make allegations against 
anybody, but you have to prove the al
legations. No one has proved here that 
this judge is unfair and that he will not 
do the right thing. 

Mr. President, here is what Bailey 
Brown said when he was contacted by 
Mr. Steve Breyer from the majority staff. 
He says: 

I agree to suspend my participation until 
such time as I am convinced personally that 
the club does not discriminate on the basis 
of race. 

He has already suspended himself and 
will continue to suspend himself unless 
he is convinced that they do not dis
criminate. What more can we ask of 
him? Can we trust him in making that 
decision? Why not trust him in making 
that decision? He has made thousands of 
other decisions in trying cases and no 
one has said he has discriminated. 

Mr. President, I guess we all make mis
takes. I believe that everybody agrees 
now that Judge Bell made a good Attor
ney General. I think everybody agrees he 
was fair and that he did not discriminate 
as Attomey General. I believe both of my 
good friends, the distinguished Senator 
from New York (Mr. JAVITS) and the dis
tinguished Senator from Maryland <Mr. 
MATHIAS) voted against him. I believe 
they would agree now, and they did stand 
up and tell you, that they believe Mr. 
Bell made a good Attorney General. Just 
as they were wrong then, they are wrong 
now. 

Mr. President, the Judicial Conference 
is going to consider this matter soon. 
The Judicial Ethics Committee of the 
Judicial Conference will consider the 
propriety of Federal judges belonging to 
clubs that appear to discriminate as to 
membership against identifiable groups 
such as black people, Jewish people, gen
tiles, women, and so forth. If they are 
going to consider that soon-and they 
are. That is what the distinguished Sena
tor from New York said and that is what 
Judge Brown says in his letter. If they 
make a determination here that is 
against this type of club, I am confident 
Judge Brown will get out of the club. So 
why go and rush action here and try to 
force him to take some action that is 
unnecessary? 

Now, we hear a lot said here about, oh, 
Why does he not get out? Why does he 
not get out? I believe both Senators men
tioned that, Senator JAVITS and Senator 
MATHIAS. Here is what Judge Brown said: 

As you know, it has been strongly suggested 
to me by committee sta1I that I resign from 
the University Club of Memphis. This has 
created a real problem for me because, among 
other reasons. I have been a member of the 
University Club throughout my eighteen 
years as a district judge (actually since 1946) 
and resignation now coua well be construed 
as an admission by me that I have been 
guilty of impropriety from the inception of 
my judicial career. In this connection, I have 
been restudying the "Code of Judicial Con
duct For United States Judges" by which all 
federal judges are governed. I can find noth
ing that proscribes membership in a club 
such as the University Club of Memphis. On 
the contrary, the only organizations that are 
proscribed are organizations involved in po
litical activity and interest groups which 
take positions on issues that are litigated in 
courts. For your information, I am enclosing 
copies of four Advisory Opinions that deal 
with this subject. 

My point, of course, is that, according to 
the canons that have governed the conduct 
of all federal judges, I have not been guilty 
of impropriety because of my membership in 
the University Club of Memphis. 

Mr. President, it seems to me that 
with this man's fine record, appointed 
by President Kennedy, promoted by 
President Carter, aoproved by the black 
Congressman from his district, approved 
by both U.S. Senators from his State, 
who would have the most say-so in this 
nomination? A Senator from New York, 
a Senator from Maryland, or the two 
Senators from his home State where he 
comes from? 

It has been considered around here 
that the home States are the ones that 
have the say-so in these matters. 

Mr. MATHIAS. Will the Senator 
yield? 

Mr. THURMOND. In just a minute the 
Senator can get the floor. 

Mr. President, I repeat, in 18 years, 
since 1946, since he has been on the 
bench, not one person, not one has made 
allegations that Judge Brown has dis
criminated. 

If he has not discriminated in all 
those years, I do not know why he is 
starting now, because there is more 
emphasis now on human rights, and 
things of that kind, than ever before. 

Now I am pleased to yield to the dis
tinguished Senator from Maryland if he 
wants to ask any questions. 

Mr. MATHIAS. I think the point is 
really lost. 

The only thing I presume to say to the 
Senator is that we would agree a Sena
tor dealing with a U.S. district judge 
within his State certainly should have 
a very strong influence. But when we 
are dealing with the U.S. Court of Ap
peals, which has jurisdiction over anum
ber of States, it seems to me that a 
number of other Senators' views are also 
important. 

Mr. THURMOND. But who is better 
qualified to know this judge, a Senator 
from Maryland or a Senator from New 
York, or a Senator from Tennessee, his 
home State? 

It seems to me it is clear that this 
man should be confirmed. 

Mr. President, I hope the Senate will 
see fit to confirm this man, a good judge, 
exceptionally well-qualifted, who has a 
fine record, and no one has ever charged 
him with discrimination. 

Mr. J A VITS addressed the Chair. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. JAVITS. I yield myself 1 minute. 
Mr. President, I have heard these 

arguments of Senator THURMOND for 20-
odd years on civil rights matters. 

Mr. President, we are asking Judge 
Brown to do one thing, and the com
mittee asked him to do it, asked him 
to resign from the club. He said, "No." 

I believe the Senate ought to say ''No" 
to him on an appointment of a judge 
for life to the circuit court of appeals. 
• Mr. DOLE. Mr. President, I rise in 
support of Judge Bailey Brown's nomi
nation to the Sixth Circuit Court of Ap
peals. He has served for 18 years as a 
Federal district judge for the Westem 
District of Tennessee. He has had a 
distinguished career. His credentials are 
sterling. During his years on the bench 
Judge Brown has shown himself to be 
a worthy and able jurist. He has been 
rated as exceptionally well qualifted by 
the American Bar Association. He has 
displayed a balanced judicial tempera
ment over the years, and I am certain 
that Bailey Brown will make a note
worthy contribution to the Federal 
bench. 

I urge my colleagues to support Judge 
Brown's nomination. He has undergone 
careful scrutiny by the members of the 
Judiciary Committee, and it is now time 
for him to take his place on the bench.e 

Mr. JAVITS. Mr. President, I yield 
back the remainder of my time. 

Mr. KENNEDY. I yield back the re
mainder of my time. 

SEVERAL SENATORS. Vote! 
Mr. THURMOND. I yield back the 

remainder of my time. 
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Mr. President, I believe the yeas and 

nays have been ordered. 
The PRESIDING OFFICER. The yeas 

and nays have been ordered. 
All time having been yielded back, the 

question is on the confirmation of the 
nominee. The clerk will call the roll. 

The legislative clerk called the roll. 
Mr. CRANSTON. I announce that the 

Senator from Montana <Mr. MELCHER), 
the Senator from New York <Mr. MoYNI
HAN) and the Senator from Mississippi 
<Mr. STENNIS) are necessarily absent. 

MT. STEVENS. I announce that the 
Senator from Pennsylvania <Mr. 
SCHWEIKER), and the Senator from Con
necticut <Mr. WEICKER) are necessarily 
absent. 

The PRESIDING OFFICER <Mr. 
BAucus). Are there any other Senators 
in the Chamber who wish to vote? 

The result was announced-yeas 83, 
nays 12, as follows: 

[Rollca.U Vote No. 312 Ex.] 
YEAS-83 

Armstrong Garn 
Baker Glenn 
Bayh Goldwater 
Bellmon Gravel 
Bentsen Hart 
Biden Hatch 
Boren Hatfield 
Bumoers Hayakawa 
Burdick Heflin 
Byrd, Helms 

Harry F., Jr. Hollings 
Byrd, Robert C. Huddleston 
Cannon Humphrey 
Chafee lll!Ouye 
Chiles Jackson 
Church Jepsen 
Cochran Johnston 
Cohen Kassebaum 
Cranston Keniiledy 
Culver Laxal t 
Daruforth Leahy 
DeConcini Levin 
Dole Long 
Domenicl Lugar 
Durkin Magnuson 
Eagleton Matsunaga 
Exon McClure 
Ford McGovern 

NAY8-12 

Metzenbaum 
Morgan 
Muskte 
Nuun 
Fell 
Percy 
Pryor 
Randolph 
Ribtcoff 
Riegle 
Roth 
Sarbanes 
Sasser 
Schmitt 
Simpson 
Stafford 
Stevens 
Stevenson 
Stewart 
Stone 
Talmadge 
Thurmond 
Tower 
Tsongas 
Wallop 
Warner 
Williams 
Young 

Baucus 
Boschwitz 
Bradley 
Duren berger 

Heinz Packwood 
Javtts Pressler 
Mathias Proxmire 
Nelson Zorinsky 

NOT VOTING--5 
Melcher Schweiker Weicker 
Moynihan Stennis 

So the nomination was confirmed. 
Mr. THURMOND. Mr. President, I 

move to reconsider the vote by which the 
nomination was confirmed. 

Mr. KENNEDY. Mr. President, I move 
to lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. STENNIS. Mr. President, during 
the vote this afternoon on the nomina
tion of Hon. Bailey Brown, of Tennessee, 
to be a member of the U.S. Circuit Court 
of Appeals for the Sixth Circuit, I was 
engaged as chairman of a House-Senate 
conference on the fiscal year 1980 miU
tary authorization bill. When advised 
that the vote was in progress, I went to 
the Senate :floor, but the vote was com
pleted before I arrived. 

Had I been in the position to vote on 
the nomination, I would have voted 
"yea." in favor of confirmation of the 
nomination. 

Mr. ROBERT C. BYRD. Mr. President, 
will the distingulshed Senator from Mas
sachusetts yield to me? 

Mr. KENNEDY. I yield. 
TIME-LIMITATION AGREEMENT-NOMINATION OF 

ABNER J. MIKVA TO BE U.S. CIRCUIT JUDGE 

Mr. ROBERT C. BYRD. I ask unani
mous consent that there be a time limi
tation on the nomination of Mr. MIKVA 
of 2 hours to be equally divided between 
Mr. THURMOND and · Mr. KENNEDY. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Senate 
proceed to the consideration of all of the 
remaining nominees under the judiciary 
and that they be considered and con
firmed en bloc. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. STEVENS. There is no objection 
to that. 

There being no objection, the Senate 
proceeded to the consideration of the 
following nominations: 

THE JUDICIARY 

Mary M. Schroeder, of Arizona, to be U.S. 
circuit judge !or the 9th circuit. 

Richard D. Cudahy, of Wisconsin, to be 
U.S. circuit judge for the 7th circuit. 

Boyce F. Martin, Jr., of Kentucky, to be 
U.S. circuit judge for the 6th circuit. 

otto R. Skopll, Jr., of Oregon, to be U.S. 
circuit judge !or the 9th circuit. 

Edward C. Reed, Jr., o! Nevada, to be U.S. 
district judge for the district o! Nevada. 

A vern Cohn, of Michigan, to be U.S. district 
judge !or the eastern district of Michigan. 

Stewart A. Newblatt , o! Michigan, to be 
U.S. district judge !or the eastern district of 
Michigan. 

William L. Hungate, of Missouri, to be U.S. 
district judge !or the eastern district of Mis
souri. 

Howard F . Sachs, of Missouri, to be U.S. 
district judge for the western district of 
Missouri . 

John V. Parker, of Louisiana, to be U.S . 
district judge for the middle district o! Lou
Isiana. 

Scott 0. Wright, of Missouri, to be U.S. 
dlstriot judge for the western district of 
Missouri. 

Zlta. L. Welnshienk, of Colorado, to be u.s. 
district judge for the district of Colorado. 

Jim R. Carrigan, o! Colorado, to be U.S. 
district judge for the district of Colorado. 

Richard M. Bilby, of Arizona, to be U.S. 
district judge for the district of Arizona. 

Veronica D. Wicker, of Louisiana, to be U.S. 
district judge for the eastern district of Lou
Isiana. 

John M. Shaw, of Louisiana, to be U.S. dis
trict judge !or the western district of Lou
Isiana. 

Falcon B. Hawkins, of South Carolina, to 
be U.S. district judge for the district of South 
Carolina. 

C. Weston Houck, of South Carolina, to be 
U.S. district judge !or the district o! South 
Carolina. 

George Arceneaux, Jr., of Louisiana, and 
Patrick E. Carr, of Louisiana, to be U.S. dis
trict judges for the eastern district o! Lou• 
!slana. 

Benjamin F. Gibson, of Michigan, and 
Douglas W. HUlman, of Michigan, to be U.S. 
district judges for the western district of 
Michigan. 

NOMINATION OF OTTO R. SKOPIL TO BE U .S. 

CIRCUIT JUDGE 

e Mr. PACKWOOD. Mr. President, 
Judge Otto Skopil is a man of many ac
complishments, worthy of the position of 
justice on the U.S. Ninth Circuit Court 
of Appeals. He deserves the unanimous 
confirmation of the Senate today. 

Judge Skopil's distinguished legal ca-

reer has been diverse. He has served on 
the Federal District Court for the Dis
trict of Oregon since 1972; he has been 
chief judge since 1976. Judge Skopil's ju
dicial ability is unquestioned in the legal 
community of Oregon; he is highly re
garded. Furthermore, his judicial tem
perament is exemplary. He is calm, de
liberative, polite, yet commandingly ef
ficient. 

Prior to his outstanding service on the 
Federal bench, Judge Skopil was in pri
vate practice in Oregon, where he had a 
broad variety of legal experience, partic
ularly in the area of trial practice. 
Through his work in private practice, he 
appeared before all the courts in the 
State of Oregon, from justice of the 
peace to the supreme court. He also had 
diverse Federal court experience, rang
ing from Federal district court to the 
U.S. Supreme Court. 

Judge Skopil has been very active in 
the Oregon State Bar Association. He 
served on the Oregon State Bar Board 
of Governors, as well as numerous com
mittees. He has contributed significantly 
to the continuing legal education pro
gram. He has also been active in the 
American Bar Association. In addition 
to his involvement in the legal commu
nity, Judge Skopil has given much of his 
time and talent to civic and community 
service. 

In short, Judge Otto Skopil is exceed
ingly well qualified to sit on the U.S. 
court of appeals. It is an honor and a 
pleasure to wholeheartedly endorse his 
confirmation.• 
NOMINATIONS OF FALCON B. HAWKINS AND 

C. WESTON HOUCK TO BE U.S. DISTRICT JUDGES 

Mr. THURMOND. Mr. President, Mr. 
Hawkins was born in 1927 in Charles
ton, S.C. He was educated at the Citadel, 
the finest military college in the United 
States, where he graduated with honors, 
and he received his law degree from the 
University of South Carolina. He served 
in the U.S. Army from 1944 through 
1946. He served as law clerk to Senator 
ERNEST F. HOLLINGS and later became a 
partner in that firm. 

Mr. President, Mr. Hawkins · has a 
splendid reputation. I am confident that 
he will be a great asset to the Federal 
bench, and I wholeheartedly endorse 
him and shall support him. 

Mr. President, Mr. Houck was born 
in 1933 in Florence, S.C. He attended the 
University of North Carolina and re
ceived his LLB degree from the Univer
sity of South Carolina, where he served 
in the Order of the Wig and Robe. He 
served in the Judge Advocate General's 
Corporation. After discharge from the 
service, Mr. Houck entered private prac
tice as a member of the firm, Wilcox, 
Hardy, Houck, Palmer and O'Farrell, 
which is a very outstanding law firm in 
our State. He later then established his 
own firm of Houck, Clark and Johnston. 

Mr. President, Mr. Houck has a fine 
reputation as an able and competent 
lawyer as well as a man of high char
acter, and I am very pleased to endorse 
him for the position Of district judge for 
South Carolina. · 

Mr. HOLLINGS. Mr. President, I move 
the confirmation of Falcon B. Hawkins 
and C. Weston Houck who have been 
nominated by President Carter to serve 
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on the newly created district judgeships 
in South Carolina. A third nominee, the 
Honorable Matthew J. Perry, Jr., was 
confirmed by the Senate on Septem
ber 19, 1979 and I am confident that 
this body will agree that Messrs. Hawk
ins and Houck have the same superior 
qualifications that Judge PetTY possesses. 
It is an honor for me to present these 
gentlemen to my distinguished colleagues 
for confirmation. 

On November 8, 1978, the President 
issued an Executive order setting the 
standards for the merit selection of the 
newly created district judgeships. In 
compliance with his wishes, I established 
a Merit Selection Committee on Decem
ber 13, 1979 to review the qualifications 
of the individuals who wished to be con
sidered for the positions. The commit
tee represented an accurate cross section 
of the people of South Carolina and in
cluded two incumbent district judges, 
three attorneys (including the present
elect of the Bar), two college presidents, 
two blacks, two women, Democrats, Re
publicans, a balanced geographical rep
re.c;entation, and a variety of political 
persuasions. As I believe is evident from 
the caliber of individuals they recom
mended to me, they did an outstanding 
job. I wish to thank Federal District 
Judge Robert Hemphill, chairman of the 
committee, Ross Anderson, Mrs. Philip 
H. Arrowsmith, Judge Sol Blatt, Jr., Mrs. 
Charles Gibbs, George Dean Johnson, 
Dr. Joab Lesesne, Dr. Maceo Nance, Dr. 
I. D. Newman, and Morris Rosen for 
their participation on this committee. 
They can take pleasure in knowing that 
their recommendations are worthy of 
the time, effort, and attention they de
voted to select them. 

After the formation of the commit
tee, I referred to them all of the letters, 
petitions, and memoranda of telephone 
conversations which were submitted by 
or for the individuals interested in one 
of the judgeship positions. In addition, 
the chairman contacted the South Caro
lina Bar, the Trial Lawyers Association, 
other legal associations and publications, 
and the news media seeking other names 
for the committee's consideration. 

A total of 62 names were submitted to 
the committee and each individual was 
sent the questionnaire for prospective 
nominees for the U.S. circuit judgeship 
so that the committee would have a uni
form standard of comparison for use in 
this screening process. After several 
weeks of study, consideraton, and re
view, the committee provided me with 
the names of the 11 people whom they 
concluded were the best qualified for the 
judgeships. From these recommenda
tions, I selected the three individuals 
that I concluded had the best creden
tials. I trust you agree they are eminently 
qualified and exceptionally well pre-~ 
pared to serve on the bench. 

It is with a sense of personal pride 
and honor for me that Falcon B. Haw
kins is being considered for one of these 
seats. When I completed my term as 
Governor in 1963, he ~!d I began prac
ticing law together in Charleston. Mr. 
Hawkins impressed me from the start as 
a man with exceptional ability, dedica
tion, a.nd legal sense. He is the hardest 
working attorney that I know and he 

has the best judgment. His career has 
been characterized by fairness, com
passion, and a temperament which make 
him a unique nominee and, if given the 
opportunity, a superior judge. 

Mr. Hawkins was born in Charleston 
in 1927. After serving in the Army in 
World War II, he started working full 
time at the Charleston Naval Shipyard 
at night while attending the Citadel dur
ing the day under the GI bill. He was at 
the top of his class in undergraduate 
school and entered law school at the 
University of South Carolina, again, 
while working full time. He completed 
his study of law in the top 10 percent of 
his class and after his admission to the 
bar, he aud I began the practice of law 
in Charleston. 

C. Weston Houck was born in 1933 in 
Florence. He attended the University of 
North Carolina and received his LL.B. 
from the University of South Carolina 
School of Law. While in law school, he 
served in the Order of the Wig and Robe. 
He entered the Army in 1957 and was 
discharged as a staff judge advocate. He 
has been an outstanding member of the 
legal community in the Pee Dee and has 
received the endorsement of the Florence 
Bar Association. I am told by various 
judges that :Mr. Houck is the most cap
able attorney in that part of South Car
olina and, if confirmed, I am sure that 
he will serve on the bench with equal 
distinction. 

Again, I am hopeful that you will con
cur that these two nominees are indeed 
outstanding and, if confirmed by the 
Senate, will serve on the bench with ex
ceptional distinction. 

Thank you, Mr. President. 
The PRESIDING OFFICER. Without 

objection, the nominations are consid
ered and confirmed en bloc. 

Mr. ROBERT C. BYRD. Mr. President, 
I move en bloc to reconsider the vote by 
which the nominations were confirmed 
en bloc. 

Mr. STEVENS. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. HOLLINGS. Mr. President, I ask 
unanimous consent that the President be 
informed of the confirmations of FalcQn 
B. Hawkins and C. Weston Houck. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Y...r. ROBERT C. BYRD. Mr. President, 
if the Senator from Massachusetts will 
yield further, that completes as far as 
the Executive Calendar is concerned, and 
only the nomination of Mr. MIKVA and 
then the nomL.!ation under the omce of 
the Special Representative for Trade 
Negotiations remain. 

TIME-LIMITATION AGREEMENT
S. 1075 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent, as in legisla
tive session, that at such time as Cal
endar Order No. 334, S. 1075, a bill tore
vive and reform Federal law applicable 
to drugs for human use, and for other 
purposes, is called up that there be the 
following time agreement as follows: 
1 hour, equally divided, on the bill be
tween Mr. KENNEDY, and Mr. ScHWEIKER, 

and with 30 minutes on any debatable 
motion, appeal, or point of order, if such 
be submitted to the Senate for considera
tion and that the agreement be in the 
usual form. 

Mr. STEVENS. Mr. President, I have 
no objection to that either. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The text of the agreement follows: 
Ordered, That when the Senate proceeds 

to the consideration of S . 1075 (Order No. 
334), a bill to revise and reform Federal law 
applicable .to drugs for human use, and for 
other purposes, debate on any amendment, 
debatable motion, appeal, or point o! order 
which is submitted or on which the Ch&ir 
entertains debate shall be limited to 30 
minutes, to be equally divided and con
trolled by the mover of such and .the mana
ger of the blll: Provided, That in the event 
the manager of the blll is in favor of any 
such amendment or motion, the time 1n 
opposition thereto shall be controlled by the 
minority leader or his designee: Provided 
further, That no amendment that is not 
germane to the provisions of the said bill 
shall be received. 

Ordered further, That on the question of 
fin!'l.l passe.ge of the said blll, debate shall be 
limited to 1 hour, to be equally divided and 
controlled, respectively, by the Senator from 
Massachusetts (Mr. KENNEDY) and .the Sena
tor from Pennsylvania (Mr. ScHWEIKER): 
Provided, That the said Senators, or either 
of them, may, from the time under their 
control on the passage of the said bill, allot 
additional time to any Senator during the 
consideration of any amendment, debatable 
motion, appeal, or point of order. 

THE JUDICIARY 
NOMINATION OF ABNER J. MIKVA TO BE U.S. 

cmCUIT JUDGE 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that it be in 
order to ask for the yeas and nays on 
the Mikva nomination. 

The PRESIDING OFFICER. Is there 
a sufiicient second? 

There is a sufiicient second. 
The yeas and nays were ordered. 
The PRESIDING OFFICER. The 

nomination will be stated. 
The assistant legislative clerk read the 

nomination of ABNER J. MlKVA, of Illinois, 
to be U.S. circuit judge for the District 
of Columbia circuit. 

Mr. KENNEDY. Mr. President, I yield 
to the Senator from Delaware. 

The PRESIDING OFFICER. The Sen
ator from Delaware is recognized. 

Mr. BIDEN. Mr. President, in July I 
had the honor of chairing a hearing 
before the Judiciary Committee on the 
nomination of Congressman MIKVA for 
the position of u.s. circuit judge for the 
U.S. Court of Appeals for the District of 
Columbia. Since entering the Senate 
almost 7 years ago I have had the oppor
tunity to review numerous Presidential 
nominations. I take that responsibility 
very seriously. In my view the most 
thorough and objective investigation and 
deliberation is necessary when we are 
called upon to pass on the qualifications 
of a man to sit for life on the Federal 
judiciary. As a memb~::r of the Judiciary 
Committee I ha.ve reviewed many judicial 
nominees, both qualified and unqualified. 
As a result, I chaired the hearings on 
Congressman MIKVA's nomination with a 
number of preconceived ideals on the 
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nature and scope of our responsibility to 
review judi~ial nominees as well as per
sonal views on the characteristics whi:h 
distinguish a highly qualified judicial 
nominee. 

As I see it, our function in reviewing 
the qualifications of a judicial nomina
tion is somewhat different from our 
function in reviewing the qualifications 
of a nominee to an executive branch 
position. Personal views on matters of 
poli:y falling within the purview of an 
executive office are critically important 
in assessing a nominee's qualifications. 
ABNER MIKVA as a Member of Congress 
has spoken out on practically every pub
lic issue coming before the House of Rep
resentatives in the past decade. His views 
on those issues would be important if, 
for example, he were to be nominated to 
a Cabinet post where his job would be to 
implement his positions. 

The necessary qualifications of a judi
cial nominee are somewhat different. Al
though a nominee's personal views on 
matters likely to come before him are 
relevant, they are not nearly as impor
tant as the more elusi·ve qualities of de
meanor and judicial temperament. The 
real issue with a judicial nominee is 
whether he is capable of performing the 
delicate role of objectively reviewing 
questions of law and fact. He must be 
able to put aside any personal prejudice 
he might have on the matters before him. 

Therefore, I believe, what is properly 
before us here as we consider Congress
man MIKVA's nomination is not the views 
he has expressed on public issues as a 
Member of Congress, but rather the de
gree to which he possesses those attri
butes experience has shown to be desir
able in a judge, particularly the ability 
to be objective on the bench. To apply 
any other standard would be to disqual
ify from the judiciary virtually any pub
lic person who has been willing to take 
positions on judicial issues. Specifically, 
I do not believe that elected officials 
should be disqualified for service on the 
Federal bench simply because during the 
course of their political careers they have 
advocated positions with which some 
people have disagreed. 

We are all aware that Congressman 
MIKVA has publicly and vigorously taken 
a position on gun control with which 
many people disagree. As a matter of 
fact, I am one of those who does disagree 
with him on this issue. Nevertheless, I 
think we must be clear that our respon
sibility here is not to express our per
sonal views on gun control or any other 
issue on which Congressman MIKVA has 
spoken out. Our business here is to in
quire into the Congressman's qualifica
tions to impartially interpret the law in 
the courtroom. 

Issues, indeed, have their own impor
tance. If we did not believe that, none of 
us would be here today. But the quality 
and the integrity of the Federal bench, 
and the personal, intellectual, and legal 
attributes of the judges who occupy it, 
have a unique importance of their own. 

Among the witnesses at the nomina
tion hearing who spoke in support of 
Congressman MIKvA's nomination were 
some of our colleagues whose views I be
lieve are particularly relevant to our de-

liberations today-both as a result of the 
tremendous respect we hold for their 
objectivity and as a result of their per
sonal and professional association with 
Congressman MIKVA. Those witnesses 
who expressed very strong support for 
Congressman MIKVA's nomination in
cluded: Senators STEVENSON and PERCY, 
Congressmen TIP O'NEILL, PETER Ro
DINO, and JOHN RHODES. 

The strong bipartisan support for 
Congressman MIKVA's nomination was 
most evident in the testimony of Con
gressmen ROBERT H. MICHEL and GUY 
VANDER JAGT. Mr. MICHEL frankly ad
mitted that he and Mr. MIKVA have been 
on "opposite sides of the major issues" 
for as long as they have been in Congress 
and that there are few matters on which 
they agree when it comes to political 
and economic approaches. Despite their 
strong philosophical differences, Mr. 
MICHEL testified that he has been im
pressed with Mr. MIKVA's personal integ
rity and his essential character. He has 
the kind of temperament that seeks an
swers for questions, not scapegoats to 
blame. As MIKVA's essential integrity 
transcends political and ideological lines 
and will help him to be a fair, impartial, 
and dedicated judge. 

In the same vein, Congressman Guy 
VANDER JAGT who acknowledged a "philo
sophical gulf" between himself and Mr. 
MIKVA, testified that he "knows of no 
other Member of the House who exem
plifies a higher level of integrity and 
fairness and patriotism and ability to see 
all sides of the issue." In his view we will 
"never have a chance to confirm a nomi
nation of a judge who will serve with 
greater integrity and fairness and intel
ligence." Congressman VANDER JAGT 
added that if he were indicted on a gun 
offense, he would "pray I was sent before 
a judge with the kind of fairness that 
I know As MIKVA would exemplify." 

The Judiciary Committee also received 
similarly strong expressions of support 
for Mr. MIKVA's nomination from former 
President Gerald Ford, and former At
torney General Edward Levi. I ask 
unanimous consent to place their letters 
in the RECORD. 

There being no objection, the letters 
were ordered to be printed in the RECORD, 
as follows: 

GERALD R. Fono, 
July 3, 1979. 

Hon. EDWARD M. KENNEDY, 
Chairman, Senate Judiciary Committee, 
U.S. Capitol, 
Washington, D.O. 

DEAR MR. CHAIRMAN: 
I was very pleased to learn that President 

Carter had nominated United States Repre
sentative Abner J. Mikva for a position on the 
United States Court of Appeals. I strongly 
endorse amrmative action on hls nomination 
by the Senate Committee on the Judiciary 
and the United States Senate. 

Representative Mlkva and I served together 
in the House of Representatives for four years 
(January 1969 to January 1973). For two 
years (January 1975 to January 1977) he 
served in the House of Representatives while 
I was President. During these times I be
came well acquainted with Ab Mikva on both 
a personal and professional basis. 

Even though Represent ative Mikva and I 
have some philosophical and partisan differ
ences he is a person of great integrity, abllity 
and dedication. He was a skillful and effective 

legislator. I was impressed with hls commit
tee work and hls actions on the fioor of the 
House in the consideration of legislative 
matters. 

I know first hand that he was highly re
spected by his colleagues in the House of 
Representatives, both Democrat and Repub
lican, in spite of political party differences. 
Ab M!kva is an attractive, conscientious ar
ticulate individual. 

During my Presidency I was most grateful 
for his assistance on many matters that in
volved the best interests of our nation. He 
was always wllling to listen to the views of 
others and was responsive in an amrmative 
way on both domestic and foreign policy. 

It is my best judgment that Abner J. Mikva 
is fully qualified to be a member of the 
United States Court of Appeals and I trust 
he wlll be confirmed. 

Sincerely, 
GERALD R. FORD. 

HOUSE OF REPRESENTATIVES, 
Washington, D.C., June 26,1979. 

Hon. EDWARD KENNEDY, 
Chairman Judiciary Committee, 
Dirksen Senate Office Building, 
Washington, D.O. 

DEAR SENATOR KENNEDY: I have known 
Congressman Abner Mikva since we debated 
the Medicare legislation on a Chicago TV 
station in 1965. 

My colleague and I represent opposing phi
losophies-for the most part-and sit on op
posite sides of the aisle. 

F'Or all of that, I have never known Con
gressman Mlkva to ever be anything other 
than honest, sincere, and a man of consider
able talent. He is, in short, a highly respected 
adversary and I consider him a personal 
friend as well. 

As I know Congressman Mikva wlll appear 
before your Committee for his confirmation 
hearing, I wanted you to know my relation- · 
ship with Congressman Mikva. 

Cordially, 
PHILIP M. CRANE, 
Member of Congress. 

STATEMENT OF THE HONORABLE JOHN J. 
RHODES, MINORITY LEADER, U.S. HOUSE OF 
REPRESENTATIVES, BEFORE THE SENATE Ju
DICIARY COMMITTEE, JULY 12, 1979 
Chairman Kennedy and distinguished 

Members of the Senate Judiciary Commit
tee: 

I am plea-sed to have this opportunity to 
testify on behalf of my colleague who has 
been appointed as a. candidate for Circuit 
Court Judge in the District of Columbia. 

Ab Mikva has served in the House for 10 
years, and for six of those years has been a 
member of the Judiciary Committee. Cur
rently he is engaged in a sizable challenge, 
working out a bipartisan approach to reform
ing the Nation's Criminal Code. 

I have known Ab Mikva well during his 
tenure in the House, and although we do not 
often agree on issues, he has been willing to 
listen to opposing viewpoints and consider 
all sides of issues before the House. Impar
tial application of the law ls, of course, a 
prerequisite to judicial service. 

I know that Ab Mikva and I take opposing 
sides on the issue of control of handguns. 
However, there ls not the slightest doubt in 
my mind that as a Circuit Court Judge, he 
would eschew partiality and make decisions 
based solely on the law, even if it disagrees 
with his personal viewpoint. 

Certainly, his experience in the Congress, 
where laws are written, enhances his qualifi
cation to serve as a Judge of the courts where 
the law is applied. 

Ab Mikva has a reputation, on both sides 
of the political aisle, for fair-mlndedness and 
hard work. I believe he will make a com
petent Judge, and I urge this Committee to 
confirm his appointment. 
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THE UNIVERSITY OF CHICAGO, 
Chi cago, Ill ., July 9,1979. 

Hon. EDWARD M. KENNEDY, 
U.S. Senate 
Washington, D .C. 

DEAR SENATOR KENNEDY: I understand 
that the nomination of Abner Mikva for 
judge of the United Stat es Court of Appeals 
for the District of Columbia is now before 
the Judiciary Committee. 

I have known Mr. Mikva since he was a 
tstoudent at the University of Chicago Law 
School from which he graduated in 1951. Mr. 
Mikva was a member of an exceptionally able 
post war law school class which reflected the 
drive and maturity of returning veterans. 
His record in law school in every way was 
outstanding. He was elected to Phi Beta 
Kappa in his first year, and to Coif in his 
third year. In his last year he was Editor-in
Chief of the University of Chicago Law Re
view. His scholastic attainments, the high 
regard in which he was held by members of 
the law faculty , and their belief in his 
promise resulted in Justice Sherman Minton 
taking him for his law clerk !n the follow
ing year. 

Since that time his career has been a full 
one, both in practice and in elected public 
office at the state and national levels. As 
part of that full career he has participated 
in the activities of the organized bar (for 
example, serving on the Board of Managers 
of the Chicago Bar Association) and he has 
contributed articles to the scholarly law 
journals of the University of I111nois, North
western University, and the University of 
Chicago. He has been a thoughtful and 
scholarly member of the bar. 

For many years it has been recognized 
that he has the qualities which can make a 
great judge, not the least of which are an 
inherent sense of fairness and the analytical 
ablllty and sense of history so important for 
the separate role of the judiciary. 

I was delighted when I learned he had 
been recommended by the committee in the 
District and then nominated by the Presi
dent. 

Sincerely, 
EDWARD H. LEVI. 

Mr. BIDEN. Mr. President, we cannot 
ignore such strong bipartisan support 
and the clearly objective conclusions of 
those respected individals. After a care
ful and thorough review of all relevant 
concerns, the Judiciary Committee con
cluded that Congressman MIKVA pos
sesses the necessary qualifications to im
partially interpret the law in the court
room. The only relevant question before 
us is whether Mr. MrKvA possesses the 
demeanor and temperament required of 
a member of the Federal judiciary. I re
spectfully recommend that my colleagues 
concur in the Judiciary Committee posi
tion and confirm his nomination. 

I yield to the Senator from Massa
chusetts. 

Mr. KENNEDY. Mr. President, I yield 
to the distinguished Senator from 
Nebraska. 

The PRESIDING OFFICER (Mr. BAu
cus) . The Sen~or from Nebraska. 

Mr. EXON. t ' thank my friend from 
Massachusetts. 

The Senate tod~y is considering Presi
dential nominees to fill18 Federal judge
ships, including the nomination of the 
Congressman from illinois, Mr. MIKVA. 

In my investigation into this matter 
I read and was impressed by a letter fro~ 
President Ford which was received by 
the Senate Judiciary Committee during 
the consideration of these nominations: 

Even though Representative Mikva and I 
have some philosophical and partisan differ
ences he is a person of great integrity, ability 
and dedication. He was a skillful and effec
tive legislator. I was impressed with his com
mittee work and his actions on the tloor of 
the House in consideration of legislative 
matters. 

I know first hand that he was highly re
spected by his colleagues in the House of 
Representatives, both Democrat and Repub
lican, in spite of polltical party differences. 
Ab Mikva is an attractive, conscientious and 
articulate individual. 

During my Presidency I was most grateful 
for his assistance on many matters that in
volved the best interests of our nation. He 
was always willing to llsten to the views of 
others and was responsive in an affirmative 
way on both domestic and foreign policy. 

It is my best judgment that Abner J. Mikva 
is fully qualified to be a member of the 
United States Court of Appeals and I trust 
he will be confirmed. 

Mr. President, as I understand the 
controversy, the opposition to the ap
pointment has to do with Mr. MIKVA's 
public actions on one issue, gun control 
legislation. From what I know of his 
activities in this regard, I strongly dis
agree with his position. 

It is interesting to note that other 
nominations have been opposed today 
because of disagreement over similar 
specific, single issues. It seems to me, Mr. 
President, that the consideration today 
of the Brown, Kennedy, and MIKVA 
nominations indicate to me a dangerous 
trend toward opposing judicial appoint
ments on political, not judicial grounds. 
Such a trend bodes an unhealthy future 
for our judicial system. 

As Governor for 8 years, I acted upon 
recommendations for appointment of 
many, many judges from Nebraska's Ju
dicial Nomination Commissions. The 
confirmati.on and appointive process car
ries heavy responsibility, since judges are 
called upon to administer justice affect
ing people in all walks of life, and in 
most instances. for many years to come. 

It was always my firm conviction that 
the primary criterion was to evaluate ju
dicial candidates on the basis of their 
integrity, ability, temperament, intelli
gence and honesty. 

If the nominee meets those basic quali
fications, and is well considered person
ally by his professional and lay con
temporaries, the question then comes 
secondarily on philosophy. 

I find it difficult, if not impossible, to 
be in complete agreement with another 
person on all issues that confront us. In
deed, my beloved wife of 36 years does 
not, strangely enough from my point of 
view, agree with her husband on all 
worldly or domestic issues. 

This brings the Senate, I think, to the 
key question of whether or not each 
Senator can, in good conscience, support 
or oppose Congressman MIKvA's nomi
nation. 

The easy way out for me would be to 
cast my single vote against the nominee 
because we do not agree on the gun 
control issue. But, Mr. President, the easy 
vote is not necessarily the correct one. 
While my political judgment tells me to 
oppose the nomination, my conscience 
dictates that I do otherwise. 

Mr. MIKVA would be only 1 of 132 

Federal courts of appeals judges. An 
appeals judge sits on a panel with other 
judges to hear and decide appeals from 
lower courts. They are not trial judges 
who decide cases in the first instance, 
nor do they reach final decisions on 
Federal matters which under the Consti
tution, are reserved to the U.S. Supreme 
Court. 

I do not downplay the role of the 
important Federal court of appeals 
judges, I only wish to place it in 
perspective. 

I have sensed, Mr. President, correctly 
or otherwise, an attitude that Mr. MIKVA 
must be punished and rebuked, whipped 
in public if you will, for his beliefs on 
the one single issue of gun control. 

The well-known National Rifle Asso
ciation has sounded the alarm across 
America on this nomination. While I 
find myself generally in sympathy with 
the goals and aims of the NRA, I can
not comfortably be with them on this 
issue. 

All the weight of evidence on this 
issue indicates that Mr. MIKVA is a quali
fied nominee. His only possible short
coming that has been brought to my 
attention, is his philosophy on gun 
control. 

To cast a negative vote on this nomi
nation for that single reason would not, 
in my estimation, be prudent and would 
set up a criterion for future judicial con
firmation processes that would deal a 
devastating blow to the foundations of 
our judicial and constitutional guaran
tees. The right of dissent and thoughtful 
discussion remains fund•amental to our 
system. 

Under these circumstances, Mr. Presi
dent, I urge the confirmation of Mr. 
MIKVA's nomination. 

I yield back the remainder of the time 
allotted to me. 

Mr. THURMOND. Mr. President, I am 
opposed to the confirmation of ABNER 
MIKVA to be a judge on the U.S. Court of 
Appeals for the District of Columbia. In 
view of Mr. MIKVA's past words and 
deeds, I do not think he will exercise the 
proper judicial restraint; and further, he 
lacks the judicial temperament required 
of a Federal judge. I think the record will 
reflect that Mr. MIKVA is not only an 
advocate, but an uncompromising one, a 
partisan, firmly committed to his per
sonal preconceptions of the Constitution. 

I find no reason to oppose Mr. MIKVA's 
nomination based on his distinguished 
career as a Member of the House of Rep
resentatives. For there, he is not required 
to exercise the restraint we expect of a 
Federal judge and can properly be an 
advocate for the issues he deems so im
portant. Let me tell you, however, of just 
a few of Mr. MIKVA's statements and 
actions concerning such issues as guns, 
criminal rights, etc. 

In the CONGRESSIONAL RECORD on Janu
ary 21, 1975, Mr. MIKVA stated: 

It is my earnest conviction that Congress 
must ban handguns from private citizens be
fore handguns banish us from our society. 

In 1972, Mr. MIKVA, testif:ving before 
the Senate Judiciary Committee, stated: 

The only private citizens who really need 
handguns are criminals. 
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Mr. MIKvA has referred to the National 

Ritle Association as the "National Rip
otr Association and the Street Crime 
Lobby." 

Mr. MIKVA has introduced the Hand
gun Crime Control bill, H.R. 566, which 
would ban the manufacture, importation, 
sale, transfer, or transportation of all 
handguns and would allow legal posses
sion of currently owned handguns only 
for the lifetime of the present gunowner. 
After which time, all guns would be for
feited or seized. 

In his nomination hearing before the 
Judiciary Committee on July 19, of this 
year I asked Mr. MIKVA: 

Don't you think tt might be a dangerous 
poltcy, for a person not to be able to ha.ve a 
gun to protect himself? 

Mr. MIKVA replied: 
If you really want to defend yourself, there 

are better ways of defending yourself than 
with a. handgun. 

On the question of criminal rights, 
Representative MIKVA has introduced 
legislation to give prisoners the right to 
vote <H.R. 7052), 95th Congress). He has 
spoken out against preventive detention, 
as a form of prior restraint, stating: 

It shows a peculiar insensitivity to the Ub
erties of those who are candidates for deten
tion without trials. 

The list goes on and on. I do not want 
to take my colleagues' valuable time 
citing additional examples of Congress
man MIKvA's attitude and personal feel
ings, and I will again reiterate that a 
Congressman has the constitutional 
right to espouse such views. But I would 
urge you to ask yourself the question, 
Will Congressman MIKVA be able to shed 
his role as an advocate at the courthouse 
door? 

Quoting from former Senator Sam 
Ervin who said: 

Although one may possess a br1111a.nt 
intellect and be actuated by lofty motives, 
he is not qualified for the station of a Judge 
in a. Government of laws unless he is able 
and willing to subject himself to the re
straint inherent in the judicial proces~. 

The court to which Representative 
MIKVA has been appointed is the second 
most powerful in the land, second only 
to the Supreme Court. It is a unique 
position to restructure American law and 
society by changing the relationship of 
the citizenry to the bureaucracy, by re
interpreting laws and agency regulations 
altogether. For example, the rulings 
handed down by this court regarding 
Occupational Safety and Health Admin
istration cases frequently atrect every 
single businessman, large and small, in 
the Nation. Rulings it hands down on 
firearms control may impact on the 
ability of millions of citizens to enjoy 
responsible recreation and to defend 
themselves from criminal assault. The 
rulings of this court in the area of envi
ronmental and energy law can atrect 
not only millions of jobs but also the 
air we breathe, the water we drink and 
our access to enough energy to keep our 
homes heated in the winter. 

This is not an appointment to be taken 
lightly. The men and women who serve 
and will serve on this court may have 
as much lasting policy impact on our 
Nation as most of the legislation we will 

consider this year. The decision we make 
here will be with us for decades to come. 

I urge you to ask yourself the question, 
Will Mr. MIKVA be likely to use the court 
as a tool for social change, to incur reg
ulation by agencies he approves of and 
discourage action by agencies he feels 
have outlived their usefulness? 

The great majority of lawyers are able 
to exchange the role of advocacy for the 
role of judge; missionaries cannot. Mr. 
MIKvA may simply exchange the open, 
visible arena of the legislative process 
for the closed-door immunity of the 
judicial forum. His advocacy of narrow, 
extremist political causes may well be 
imposed on the American people un
abated and subject to constant review 
by his colleagues and the Supreme 
Court. 

If a perspective judge might be in
clined to rewrite the Constitution into 
his own image, it is essential that his 
political views be looked at in concert 
with his qualifications and temperament. 

I, therefore, suggest that my colleagues 
reject the nomination of ABNER MIKVA 
to the U.S. Court of Appeals for the Dis
trict of Columbia. 
• Mr. LAXALT. Mr. President, after 
careful and considered thought, I feel 
compelled to vote against the appoint
ment of ABNER MIKVA as Federal judge to 
the Circuit Court for the District of co
lumbia. 

ABNER MIKvA's nomination to the Cir
cuit Court of Appeals for the District of 
Columbia exemplifies the sort of appoint
ment which the Carter administration 
said it was not going to make, and ex
emplifies this sort of nomination which 
I have commented on repeatedly in the 
past few months, and which I oppose. 

As I will point out in a few minutes, 
the President indicated that he was not 
going to appoint judges who would be 
activists and who would expand the role 
of the Federal courts. As I will further 
point out, I believe that Mr. MIKVA's past 
history as a lawyer and as a Member of 
Congress indicates that he will be exactly 
that sort of judge. I have commented re
peatedly in the past few months, as the 
process of confirming many of the new 
Federal judgeships has progressed, that 
I oppose the sort of nominee who will 
become an activist judge, and who will 
continue the pro·ess of using the Federal 
courts to legislate reflecting that judge's 
own personal philosophy. Again, I believe 
that ABNER MIKVA will be exactly that 
kind of judge. 

U.S. Senators are called upon to vote 
on manv matters of great importance. 
Among the foremost of these actions is 
to confirm Presidential nominations for 
the Federal court. 

I have aopointed many during the 
course of my own law practice. While 
Governor of Nevada I was called upon 
to tender numerous judicial nomina
tions to the State legislature. As a Sen
ator and member of the Judiciary Com
mittee, I have voted on judicial nomina
tions in the past. These experiences have 
impressed upon me their critical im
portance on the Federal courts. 

The American judicial system is the 
lodestone of our society. It acts as arbiter 
between citizens when disputes arise. It 
protects citizens from trespass whether 

from other individuals, from corpora
tions or from the Government itself. It 
serves as final protector of individual 
liberty. The courts are instructed to en
force the laws made by Congress. It 
acts as ultimate arbiter of the law be
tween the separate and independent 
branches of Government. 

The first criterion any judicial sys
tem must satisfy is personal integrity. 
The second standard is legislative com
petence. Mr. MIKVA has an excellent rep
utation for integrity and a record of 
legal skill and achievement. Having sat
isfied both of these criterion, a third 
standard need be satisfied. Will previ
ous ideological commitment impair the 
nominees ability to exercise sound, im
partial judicial responsibilities? In this 
case, I think it will, and it is due to my 
serious legislative responsibilities on this 
that I feel compelled to vote against the 
confirmation of ABNER MIKVA for the 
Federal bench. 

I share the concerns of Prof. Raoul 
Berger, who, in his book Government by 
Judiciary <1977) , outlines the history of 
how judicial review has become a power 
through which the court too often par
ticipates actively in policymaking. Too 
often, judicial decisions reflect individual 
beliefs of the Federal judges dressed up 
in lawyers language. Too often, the ques
tion posed by the courts is neither 
whether a lower court correctly applied 
the laws as passed by Congress or 
whether a particular policy is constitu
tionally permissible, but whether such 
policy corresponds to judicial notions 
of societal "oughts." Such review influ
ences the democratic prerogatives of this 
Nation. I believe that liberty and the 
common good can be enjoyed only 
through a Constitution which places 
specific limitation on judicial interpre
tation. I believe in a return to judicial 
restraint. As James Madison warned, "If 
the sense in which the Constitution was 
approved and ratified by the Nation 
• • • but the Nation does not expound 
it, there can be no security for a con
stant and stable government, more than 
for an execution of its powers." (9 James 
Madison, the Writings of James Madi
son 191, G. Hund ed. 1900-1910). 

It is through the political process that 
the American people can exercise the 
power of the ballot box and thereby real
ize themselves through legislation. I do 
not believe the judiciary, to correct a 
self-imposed ideal, may assume a power 
not granted in order to realize a policy, 
that the people have, and remain, un
ready to cure through the political pro
cess. Alexander Hamilton called such 
enroachment on the legislative function 
judicial usurpation. John Stuart Mill 
cautioned against man's disposition "to 
impose <his) own opinions • • • as a 
rule or condition on others." Mill On 
Liberty 28 <1885) . 

According to Caleb P. Patterson in the 
Constitutional Beliefs of Thomas Jetrer
son 70 <1953), Thomas Jetrerson "fore
saw that if the Constitution were ever 
destroyed, it would be destroyed by in
terpretation, in the final analysis, by 
the Federal judges." 

A lawyer who has devoted the most 
recent years and a considerable part 
of his career to political activities rather 
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than the practice of law has made cer
tain fundamental decisions on how he 
wishes to make his view of a Federal 
world become a reality. I believe that 
such individuals, having made such a 
personal and career commitment, bet
ter serve the Nation by continuing to 
seek to realize their goals in the political 
process through legislation. However 
well intended, I do not believe such men 
or women can have the objectivity to ex
ercise the crucially important discretion 
given a Federal judge. As Berger has 
written, "Noble enthusiasm is no less 
prone to destroy the vision than vulgar 
prejudice." (10). 

The following exchange took place in 
March of 1977, in Clinton, Mass., be
tween President Carter and a citizen of 
Clinton, at his first "town meeting:" 

Question. During the last several Admin
istrations, many of the major domestic 
questions have been decided by the Federal 
Judiciary and not be the consent of those 
people that are governed. Many decisions 
seem to be made in Judicial Chambers and 
not tn the halls of Congress and not tn the 
White House. 

I know, Mr. President, that there are many 
well-meaning Federal Judges and that they 
must interpret the Constitution. But it 
seems to me that sometimes, in the guise 
of the Constitutional interpretation, some 
Federal Judges impose their biases and their 
ideologies on the average American citi
zen .... The question was, is this situation 
going to continue during your Adminis
tration? 

The President. First of all, I agree with 
you, and second, I hope to cut it down as 
much as I can. 
... I believe that Chief Justice Burger, 

who is now head of the Supreme Court, feels 
the same way that you just expressed. I think 
that we can make a lot of progress on this. 

I would like to get the courts out of our 
business, and I would Uke to let the Ameri
can people stay out of court as much as 
possible, too. 

The Mikva nomination does not ad
here to what the President said he 
planned to do in Clinton. Rather, the 
past experience of ABNER MIKVA indicates 
that his legal and political career has 
been so issue oriented, and that the 
remedies he has sought in court have 
been the sort of remedies which the 
President said that he hoped to cut down 
as much as he could, that it seems to 
me MIKVA's philosophy while on the 
bench, despite what he says now to the 
contrary, would directly fiy in the face 
of what the President said he hoped to 
cut down. 

Federal judges are, of course, ap
pointed for life, and they are beyond 
the control or infiuence of the voters. As 
has so often been repeated, not having 
to answer to the voters gives them a free
dom to decide cases according to the 
law, without fear of retribution or of 
losing their jobs. However, when judges 
make social policy, when they in effect 
legislate, when their decisions have as 
much impact as, or even more than, the 
Members of Congress, they have re
mained beyond the reach of voters and 
our constitutional system is perverted. 

I am thus concerned, as the President 
said he was, that judicial appointees not 
expand the role of the Federal courts, 
but that they act w1thin traditional, con
stitutional bounds. For that reason, I 
believe that I am obligated, as a Senator, 

to oppose nominees who, by their past 
activities indicate a willingness to be 
activist, expansionist judges. 

Thurman Arnold was appointed to the 
U.S. Circuit Court for the District of 
Columbia in 1942. He later stepped down 
from the bench, because he felt that his 
past partisanship and role as an advo
cate was incompatible with that of being 
a judge. After doing so, he said: 

I think it was my preference for partisan 
argument, rather than for impartial de
cision, that made me dissatisfied with the 
career on the Appellate Court. Furthermore, 
I was beginning to doubt whether a person 
of my temperament could ever be an orna
ment to the bench. I was impatient with 
legal precedence that seemed to me to reach 
an unjust result. I felt restricted by the fact 
that a judge has no business writing or 
speaking on controversial subjects. A judge 
can talk about human liberties, the rule of 
law above men, and similar abstractions. All 
of them seem to be dull subjects. To sum it 
up, a person who is temperamentally an 
advocate, as I am, 1s not apt to make a good 
judge. 

ABNER MIKVA is also an advocate. He 
has worked, incessantly, to make his 
ideology the law, to win cases which fur
ther his ideology, and to make his 
ideology the social policy of the land. 
Will he not, too, become impatient with 
legal precedence that seems to reach an 
unjust result? Will he not also feel re
stricted by the fact that a judge has no 
business writing or speaking on contro
versial subjects? Will he be able, in short, 
to cast aside years and years of past ad
vocacy, and suddenly to become an im
partial arbiter of cases, many of which 
involve the very same issues which he 
worked for so long as an advocate to 
further? I do not see how he can do so. 

The U.S. Circuit Court for the District 
of Columbia is the most important cir
cuit court in the country, and is thus, 
after the Supreme Court, the most im
portant court in the country. Its decisions 
are national in scope, and as a whole it 
probably has more impact in the State 
of Nevada than does the ninth circuit, 
more impact on the State of Dlinois than 
has the seventh circuit, and more impact 
on the State of New York than has the 
second circuit. 

Alexander Bickel, the late legal his
torian, commented "all too many Federal 
judges have been induced to view them
selves as holding roving commissions as 
problem solvers, and as charged with the 
duty to act when majoritarian institu
tions do not." ABNER MIKVA himself at
tempted to be a problem solver, and his 
legal and political career to an amazing 
degree of consistency, refiects his ideol
ogy and his desire to further that ideol
ogy. Such ingrained ideology does not 
lightly go away, and like it or not, I can
not help but believe that he, too, will 
view himself as holding a roving commis
sion as a problem solver, and will attempt 
to solve those problems which Cvngress 
has failed to address. 

Erwin Griswold, former dean of the 
Harvard Law School and former Solicitor 
General of the United States, in address
ing the judicial activism problem com
mented that many judges employ the 
ruse of saying, "what we are doing is in
terpreting the Constitution," when what 
they are actually doing is deciding what 

is good for the country. He went on to 
say that, "what is good for the country is 
a question for the representatives of the 
people to decide, not for an unelected, 
politically selected group of lawyers." 
Griswold concluded that "the judiciary 
may be doing some good things in the 
name o·f activism today, but by setting 
the precedent now, activism could easily 
be used to .order bad things once the 
principle of intervention is accepted. " 

ABNER MIKVA has been an ideal log 
during his tenure in the House, as he 
was in the Illinois State legislature. He 
has not only been a liberal, as many 
Congressmen are, voting on and intro
ducing legislation consistent with his 
philosophy, but has been a legislative 
missionary for his cause. As such, he has 
consistently introduced and fought for 
legislation, has used his position in Con
gress to further his cause by debating 
outside of Congress, has written maga
zine and law review articles, has appear
ed before many liberal organizations 
around the country, and has generally 
done everything possible to further his 
cause. 

He has, for example, fought diligently 
for various bills broadening the rights 
of criminals and allowing for more, open 
rehabilitative prisons, and has written 
numerous law review articles and lec
tured extensively on that subject. 

As is now legend, he has been the fore
most advocate of gun control legislation 
in the House. I need not point out the 
intensity of his feelings on this issue. 

Although he has stated time and again 
that a judge should not be a policymaker, 
and has stressed that during the hear
ings how important it is for judges to 
delineate between interpreting the law as 
written and how they would have liked 
it to be written, one must wonder 
whether he will in fact be able to leave 
his "ideology at the courthouse door'' 
as he stated he would. He has spoken of 
the "gaps in legislation" left by Congress 
for purposes of putting together a coali
tion to pass the law, which gaps can, and 
should be filled by the courts, and has 
spoken of the "non-legislative roads to 
reform of social policy," referring to 
court action. In that regard, and a re
cent interview with the Chicago Tribune, 
he said: 

There are times when the judiciary must 
act because the Congress has failed to ... 
there are often gaps in a statute ... they 
are there for a reason. 

In conclusion, ABNER MIKVA will be an 
activist judge and will do his best to ex
pand the role of the Federal courts, and 
will seek to create the remedies which 
he asked for in his career in politics and 
in law. Although I respect him as an in
dividual, and respect him for holding 
such strong beliefs, it is my strong con
viction that people who have approached 
ideological matters with zeal demon
strated by Mr. MIKVA better serve the 
American people by remaining in politics 
rather than becoming Federal judges. 
For that reason, I oppose his nomina
tion.• 

Mr. THURMOND. Mr. President, I 
yield 20 minutes to the distinguished 
Senator from New Hampshire <Mr. 
HUMPHREY). 
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Mr. HUMPHREY. I thank the Senator 

from South Carolina. I would like to call 
to the attention of my good friend from 
Nebraska and my fellow Senators an
other reason for opposing the nomina
tion, perhaps one that is even more 
important. 

Mr. President, in the past few decades 
this country has experienced a danger
ous shift in the role and powers of the 
judiciary. The courts are becoming more 
and more a tool for social change and 
less and less the impartial, interpretive 
bodies they were meant to be. We have 
had ample opportunity to survey the 
damages done by activist judges. Court
ordered busing such as Cleveland is now 
experiencing is just one example of the 
courts making law and overriding the 
will of the people. 

Something must be done to reverse 
this trend if we are to protect our system 
of checks and balances among the three 
branches of government. We must ap
point judges who will judge and not leg
islate. We must appoint judges who will 
interpret the laws made by Congress, not 
take the responsibility for lawmaking 
into their own hands. I cannot support 
any judicial nominee who will take an 
activist role on the bench. I opposed the 
nomination of Patricia Wald on these 
grounds, and for these same reasons I 
:find I must rise in opposition to Repre
sentative ABNER MIKVA's appointment to 
that same appellate court. 

In the Law Journal Business Lawyer, 
Representative MIKVA called the court 
system "an lmportant nonlegislative 
road to reform." This is precisely the 
view which has led to the problems we 
now face. Advocates of social reforms 
too unpopular to gain a majority of sup
port in Congress instead take their cases 
to court. The courts have become, in ef
:iect, a legislature of last resort for these 
people. 

Court action is frequently swifter than 
the legislative route, because there are 
fewer steps in the process, and therefore, 
fewer places where a proposal can be 
stymied. The so-called reformers on the 
bench need not fear that their pet bills 
will be bottled up in a subcommittee or 
kept off the calendar for fioor action. 
While the unpopularity of a measure 
may doom it to defeat or inaction in 
Congress, supporters of an unpopular or 
controversial measure need not fear pub
lic opinion if they taka their issue to 
court. Federal judges are appointed for 
life. They do not have to face the elec
torate to answer for their actions. 

Supporters of judicial activism main
tain that the courts must act on certain 
legislative issues, absent any congres
sional action. I challenge this view. What 
legislation is justified if it is not sup
po...-ted by either the Congress or the 
people? Why are we concentrating vir
tual omnipotence in the one unelected 
branch of Government, and what is 
worse--doing it in the name of democ
racy? 

Representative MIKvA is sympathetic 
to those who perceive the judiciary as a 
mechanism for forcing the public to sub
mit to changes they would not otherwise 
accept. The desires and needs of the pub
lic apparently mean little to him, judging 
from his recent statement in an inter-

view in North Shore magazine, Repre
sentative MIKVA stated: 

We don't need judges It all they do 1s make 
decisions that are popular. We need judges 
who swim upstream. 

Representative MIKVA certainly does 
swim upstream on most issues. He is 
not only out of the mainstream of public 
opinion in many areas, but directly in 
opposition to its general ftow. While 
many have said that the personal philos
ophy of a nominee is irrelevant to his 
or her fitness to serve, I think Mr. MIK
VA's own statement points out just how 
important philosophy is in evaluating a 
nominee. Mr. MIKVA's own philosophy, 
his views on issues, and more impor
tantly, the degree of his commitment to 
legislating those views from the bench, 
must be taken into account. As one Sen
ator said, in expressing concern over the 
Carswell nomination, we do not need a 
nominee who is "out of step with the 
mainstream and direction the country 
appears to be headed." 

This same Senato:c. the senior Senator 
from Indiana <Mr. BAYH) stated, in ref
erence to the Rehnquist and Powell nom
inations: 

It seems to me that it is impossible for 
any 'human being not to let his personal 
views interfere or intervene in some way as 
he brings the Constitution into focus on a. 
given problem. 

At these same confirmation hearings, 
the senior Senator from Massachusetts, 
now the chairman of the Judiciary Com
mittee (Mr. KENNEDY), said that--

After concerning ourselves with judicial 
competence, fairness, and objectivity, is the 
question of philosophy ... 

I agree with these statements by my 
two distinguished colleagues, the prin
ciples articulated in them should also 
be applied to this nomination. 

I am not suggesting that any judicial 
nominee should or could be expected to 
be a total philosophical neuter. I am 
merely asking that we not vote for any 
nominees who would use the courts as 
a forum to continue a career of legisla
tive activism, a career of swimming up
stream from public opinion. 

Mr. MrKVA has been such a strong and 
uncompromising advocate in several leg
islative areas that I do not believe he can 
or will put those biases behind him by 
the simple act of donning judicial robes. 
His own expressed views prove he favors 
legislating from the judicial bench. 

Each of us is aware of Mr. MIKVA's 
activities in support of gun control as a 
legislative measure. This issue has been 
a passionate lifetime cause for him, be
ginning with his first term in the Illinois 
State Legislature. How can we expect him 
to be able to deliver an impartial ruling 
on this issue, or any other issue he has 
made a personal crusade? Could we ex
pect impartiality on taxpayer campaign 
financing when he is a principal House 
sponsor? On abortion, when he had made 
Federal funding one of his major cru
sades? 

In a 1968 article discussing the nomi
nation of Mr. Justice Fortas to be Chief 
Justice of the Supreme Court, former 
Senator Sam Ervin stated that an indi
vidual is not qualified to be a judge "un
less he is both able and willing to sub-

ject himself to the self-restraint which 
enables him to accept the Constitution as 
the rule for the Government of his judi
cial action and makes him refrain from 
attempting to revise or update that in
strument according to his personal views 
as to what is desirable when he under
takes to interpret it." 

Senator Ervin's statement sets criteria 
which any citizen has the right to ex
pect his country's judges to meet. But 
they are hard criteria for Mr. MIKVA to 
meet. He has been a staunch civil liber
tarian when the rights of those whose 
behavior he approves are threatened, 
but an equally staunch authoritarian re
garding the rights of those he disagrees 
with or whose behavior he disapproves 
of. 

Privacy rights have generally bean a 
popular cause with Representative 
MIKvA. He has voiced outrage at Federal 
data banking on private citizens while, 
at the same time, supporting data bank
ing on firearms owners through registra
tion. He has opposed Government wire
tapping, but actually participated in a 
wiretap of jury proceedings. 

As an employee working on the Uni
versity of Chicago's controversial study 
of jury behavior in 1954, his job function 
was to conceal and monitor recording 
devices in six civil trials. Although per
mission to do so had been granted by the 
judges and the attorneys involved, none 
of the defendants or plaintiffs was in
formed, nor were the jurors. This study 
was condemned by the Senate Judiciary 
Committee, and following oversight 
hearings at which Mr. MIKVA testified 
the Senate rapidly enacted legislation 
making jury bugging a Federal offense 
under the obstruction of justice statute. 
When Mr. MIKVA testified, he defended 
the bugging as legitimate research and 
showed no concern for the privacy rights 
of the jurors. 

As these examples indicate, Represent
ative MIKVA, throughout his legal and 
legislative career has willingly bent his 
interpretation of civil and constitutional 
rights to fit the situation and the persons 
involved. A man of such a temperament 
cannot properly uphold the doctrine of 
equal protection under the law. There 
is no reason to believe that a judge MIKVA 
will be a ditierent person from the Con
gressman MIKVA, or attorney MIKVA, 
whose record we are now examining. He 
is the same man, and will always be. And 
since that man believes that the courts 
are a "nonlegislative road to reform," I 
am concerned how far down that road he 
will take us. I am concerned by his defi
nition of reform. And I am concerned, 
above all, by the impact this kind of ap
pointment has on the American people. 

The surest way to cause Americans to 
lose what little faith they retain in the 
Federal judicial system is to create reore 
judges who hold Mr. MIKVA's views of the 
role of our courts. 

Mr. MIKVA's nomination was a mis
take. His confirmation would be a worse 
mistake. The American people expect 
their Senators to protect them from such 
mistakes. 

Mr. President, I urge the Senate to op
pose this nomination and take a step 
away from Mr. MIKVA's view on the role 
of the judiciary. We must reverse the 
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trend toward judicial activism. We must 
restore that proper balance among the 
legislative, judicial, and executive 
branches which made this Nation both. 
free and great. 

Mr. President, Mr. MIKVA put it in his 
own words: He regards the bench as an 
important nonlegislative road to reform. 
Those Senators who wish to approve of 
judicial activism and wish to further it 
will certainly want to vote for his nomi
nation. I do not. I shall vote against it. 
I am confident that my constituents 
would uphold my judgment in this case. 

I thank the Chair. 
Mr. KENNEDY. Mr. President, today 

the Senate is called upon to pass on the 
nomination of Congressman ABNER 
MIKvA of Dlinois to serve as a judge of 
the U.S. Court of Appeals for the District 
of Columbia Circuit. I strongly support 
his nomination, for I believe he will be an 
outstanding addition to the Federal 
bench. 

The Judiciary Committee conducted 2 
days of hearings on Congressman MIKVA's 
nomination. During those hearings, we 
heard from numerous witnesses who had 
worked with Congressman MIKVA and 
served with him in the U.S. House of 
Representatives. The picture that 
emerged was of a man of the highest 
ability and integrity. Our committee 
voted 9 to 6 to order his nomination fa
vorably reported to the Senate. I believe 
that today, this body should accept our 
recommendation and should confirm his 
nomination. 

ABNER MIKVA has, for over 8 years, 
ably served as a Member of Congress 
from Dlinois. As the representative of 
the people in his district, and as a mem
ber of the House Judiciary Committee, 
he has been called upon to take stands 
on a range of important and controver
sial issues. The task of a legislator is to 
write the law as he thinks it should be, 
and Congressman MIKVA has not shied 
away from that task. 

If strong political views were a dis
qualifying factor from serving on the 
Federal bench, then all of us here to
day-and every man and woman who 
has ever served in either House of Con
gress, or held a political office--would be 
disqualified. Under such a rule, Hugo 
Black, who served in the Senate, and 
Charles Evans Hughes and Earl Warren, 
who served as Governors, could never 
have served on the Supreme Court; our 
former colleague Paul Hatfield, who we 
confirmed last May, would not serve on 
the Federal bench: nor would Congress
man William Hungate, whose nomina
tion we consider today. In my judgment, 
such a rule makes no sense at all. 

When an individual is nominated to 
the Federal bench, the question for us 
to consider is not how he would-or 
did-write the law as a legislator. The 
question is whether he is willing and able 
to interpret the law as we and those 
before us have written it. The answer 
does not tum on politics; it tums on 
ability, sensitivity, and perhaps most 
importantly, integrity. Under these 
criteria, ABNER MIKVA is supremely well 
qualified. 

Congressman MIKvA's record clearly 
reflects his ability and accomplishments. 
Former Attorney General Edward Levi 

describes his law school record as "in 
every way outstanding"-a description 
which to me seems highly apt in light of 
his membership in Phi Beta Kappa and 
Order of the Coif; his service as editor
in-chief of the University of Chicago 
Law Review: and his selection as a law 
clerk for Justice Sherman Minton. In the 
succeeding years, he has practiced law 
at the trial and appellate level, served on 
the boards of the Chicago Bar Associa
tion, American Bar Association's Sec
tion on Litigation and Individual Rights, 
and the American Cancer Society. He 
chaired the Dlinois Board of Ethics, and 
found time to contribute scholarly ar
ticles to the law journals of the Univer
sity of Dlinois, Northwestern University, 
and the University of Chicago. 

Throughout this period, his public serv
ice has been recognized. Congressman 
MIKVA received the best legislator award 
of the Dlinois independent voters each 
term he served in the State legiSlature. 
He received the Clarence Darrow award 
for humanitarian service in 1963. Last 
year alone, he was honored by awards 
from such diverse organizations as the 
National Federation of Independent 
Business, the National Council of Senior 
Citizens, and Taxation with Representa
tion. 

His accomplishments as an attorney 
and the accolades he has received as a 
legislator attest to Congressman MIKVA's 
ability to understand the law and his 
sensitivity and commitment to equal 
rights for all. 

Perhaps the most important qualifica
tion for the Federal judiciary, however, is 
one that cannot be measured solely by 
reference to resumes or public recogni
tion. That qualification is integrity, and 
it must be measured largely by the judg
ments of those who have known and 
worked with the individual. 

During our confirmation hearings on 
Congressman MIKVA, we were privileged 
to hear the views of numerous distin
guished officials who have served with 
him. Each one of them-former Presi
dent Ford, Speaker O'NEILL, Congress
man RHODES, and Chairman RODINO, to 
name a few-supported him without res
ervation. Each one of them spoke not 
only of his ability as a lawyer and legis
lator, but of his compassion and integrity 
as an individual. 

It is perhaps no surprise when those 
who agree with a nominee on the politi
cal issues come forward to support his 
confirmation. It is, to me, a far greater 
tribute to the individual when those who 
disagree-indeed, disagree on virtually 
every major political question of the 
day-take it upon themselves to come 
'forward in his support. Congressmen 
MICHEL and VANDER J AGT are two SUCh 
supporters by their own admission, they 
have agreed with Congressman MIKVA 
on few issues that have come before the 
House. Yet they both support his noini
nation enthusiastically. Their words 
speak with greater force than mine. Con
gressman VANDER JAGT stated: 

A!ter hand-to-hand combat !or !our years 
now I know of no Member o! the House who 
exemplifies a. higher level o! integrity and 
fairness and patriotism and abllity to see all 
sides of the issue. 

Congressman MICHEL agreed: 
Here we have a. conservative Republican 

endorsement of a. liberal democrat, not on 
partisan grounds, not on ideological grounds, 
but l;leca.use he is convinced that Abe 
Mikva.~s essential integrity transcends politi
cal and ideological lines and will help him to 
be a. fair, impartial and dedicated judge. 

In answer to questioning by the com
mittee, Congressman MIKvA said: 

It is impossible to find people to be judges 
who have not been involved in the passions 
of our time. The question is, not have you 
been involved, but ... can you leave those 
passions at the courthouse door. I think I 
can. 

All of those who have worked with 
Congressman MrKVA have shared this 
assessment of his ability to be fair and 
impartial, and to interpret the law as 
the lawmakers have written it. I agree, 
and I am proud to support his confir
mation. 

Mr. President, I yield such time as the 
Senator from Illinois desires. 

Mr. STEVENSON. Mr. President, I 
thank the distinguished Senator from 
Massachusetts for yielding. I also com
mend him and the committee which he 
chairs for having favorably reported the 
nomination of Representative ABNER J. 
MIKvA to the U.S. Court of Appeals for 
the District of Columbia. 

Representative MIKVA is well qualified 
to serve on this high court. 

He was a cum laude graduate of the 
University of Chicago Law School, where 
he was editor-in-chief of the Law Re
view. He served as law clerk to Mr. Jus
tice Minton. He spent 18 years in the 
private practice of law with extensive 
experience in litigation. As a member of 
the American Bar Association, he served 
on the council of its section on individ
ual rights and responsibilities and the 
council of the section on litigation. He 
had been an adjunct professor of law at 
Northwestern University Law School. 

For five terms, ABNER MIKvA was a 
much acclaimed member of the illinois 
Legislature, receiving "Best Legislator" 
awards in each term from the Independ
ent Voters of Illinois. He served a.s 
chairman of the Illinois House Subcom
mittee on the Criminal Code and a.s 
chairman of the Illinois House Judiciary 
Committee-where I was privileged to 
serve with him many years ago. 

His commitment to public service re
peatedly has been recognized. He was 
the recipient of the Clarence Darrow Hu
manitarian Award for Public Service 1n 
the Darrow Tradition <1963), the Excel
lence in Politics Award from the Com
mittee on Illinois Government <1973), 
and numerous other awards from groups 
which range the spectrum of our society. 

In his fifth term in the U.S. House of 
Representatives, he is one of the most 
capable, admired, and industrious Mem
bers of that body. His integrity is be
yond reproach. 

In illinois, he is acclaimed on all sides 
as a virtuous and effective public servant. 

ABNER MIKVA is a fine human being, 
with an intellect and a background su
perbly qualifying him to deal with the 
range of issues which come before the 
Federal courts. 

Mr. President, I am not unaware of 
the opposition to his nomination. In fact, 
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I, more than any Member of this body, 
am intimately familiar with that opposi
tion, because it began with my service 
in the Tilinois House of Representatives 
when he appointed me chairman of the 
Subcommitee on the Criminal Code. That 
subcommittee reported the language of 
the first gun control legislation in Illi
nois, with which he was associated. Since 
then, the gun lobby has had it in for 
him. But since then and throughout his 
entire career, he has done his duty and 
he should not be punished for doing it. 

His nomination is opposed because he 
has fought for his beliefs, because he 
has fought for the interests of his con
stituents, and because he has also rep
resented the desires of his constituents, 
both in the Congress of the United States 
and earlier in the Tilinois House of 
Representatives. 

Mr. President, that opposition, for 
those reasons, is not a reason to punish 
ABNER MIKVA nor to intimidate others. 
It is all the more reason to support his 
nomination. He has demonstrated the 
courage, time and time again, to do his 
duty. 

Besides, I remind my colleagues that 
as a judge, ABNER MIKVA, With all Of his 
reverence for the law and the separation 
of powers embodied in our Constitution, 
wlll apply it. 

He would never trangress the bound
aries of judicial authority. 

We have an opportunity to enhance 
the quality of the Federal judiciary to
day by supporting the nomination of AB
NER MIKvA to the U.S. Court of Appeals 
for the District of Columbia. 

I urge Senators to act favorably on th;s 
nomination and support Mr. MIKVA for 
that o:fllce. 

Mr. KENNEDY. Mr. President, I yield 
to the Senator. 

How much time do I have remaining? 
The PRESIDING OFFICER. The Sen

ator has 38 minutes remaining. 
Mr. KENNEDY. I yield whatever time 

the Senator from Connecticut needs. 
Mr. RmiCOFF. Mr. President; I have 

known ABNER MIKVA for many years. He 
is a man of character, integrity, ability, 
and judicial temperament. He has the 
bipartisan support of President Ford, 
Speaker O'NEILL, House Minority Leader 
RHODES, and former Attorney General 
Levi. 

Questions have been raised concerning 
Mr. MIKVA's position on gun control. 

While Mr. MIKVA, as a Congressman, 
dtd support the control and manufacture 
of handguns, he speciftcallv does not in
clude long guns, rifles used by hunters 
and sportsmen. 

The U.S. Court of Appeals for the D!s
trict of Columbia seldom has had gun 
cases before it in this century. Yet, speci
fically, he stated that instances where 
he believes he cannot be impartial or 
where his impartiality might be ques
tioned, he will recuse himself. 

As a matter of fact, Members of Con
gress who oppose his stand on gun con
trol and other issues testified he will be 
!air and impartial on the bench. This 
support comes from Congressman VAN 
DEERLIN, chairman of the National Re
publican Congressional Committee, and 
Congressman RoBERT MICHEL, House Re
publican whip. 

At the hearing, Mr. MIKVA testified, 
and I quote: 

The canons and statutes are clear that a 
judge ought not sit on a case in whdch he 
cannot make the decision impartially. I 
would observe those strictures very seriously. 
I think it important that a judge not only 
be impartial, but appear to be impartial. 

Mr. President, in this Congress, there 
are many men, in my opinion, who are 
qualified to go on the Federal bench. 
These men, in the House and the Senate, 
voted hundreds of times on issues before 
the Congress of the United States. They 
voted their conscience. They voted their 
beliefs. 

I do not believe a man should be denied, 
who has all the qualifications for the 
judiciary, a place on the Federal bench, 
because of his stand on one or more 
issues. 

It would be a tragedy if we would deny 
the opportunity for the Members of 
Congress to serve on the bench, because 
of their vote. These votes are given, be
cause of their conscience, because of their 
philosophy, and because of their belief. 

I do believe that Mr. ABNER MIKVA is 
eminently qualified. I do hope that this 
body will overwhelmingly vote in favor 
of his confirmation. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. HELMS addressed the Chair. 
Mr. THURMOND. I yield to the dis

tinguished Senator from North Carolina. 
Mr. HELMS. Mr. President, the nom

ination of Congressman ABNER J. MIKVA 
to a seat on the U.S. Court of Appeals 
for the District of Columbia obviously 
ranks as one of the President's most 
controversial appointments. 

This is not surprising, inasmuch as 
Congressman MIKVA personifies, perhaps 
more than any other nominee, the whole
sale liberal infusion that President car
ter is giving our Federal court system. 
For whatever reason, the President seems 
oblivious to the public's faltering faith 
in the Federal judiciary. A recent study 
by the American Judicature Society 
found that 42 percent Qf President Car
ter's nominees to the Federal appeals 
courts described themselves as "liberal" 
or "very liberal." Only 3 percent called 
themselves conservative. There is no 
question about the inevitable effect; the 
newcomers are· going to give the Federal 
courts a markedly more activist approach 
to the law. 

This says nothing about the character 
of Congressman MIKVA. I do not question 
Mr. MIKVA's character or his integrity 
and I do not think any other Member of 
this body does. 

But the fact remains that this shift in 
phUosophy on the Federal bench comes 
at a time when the American people, as 
well as some scholars, are deeply con
cerned that the judiciary has already 
gone too far in assuming power over a 
wide array of public-policy matters. The 
American people rightfully fear what 
they perceive as the secular priesthood 
of the Federal bench. Does it not follow 
that the citizens of this country would far 
prefer the appointment of more laWYers 
with a conservative, strict-construction
ist view of the law? 

I think it does. 
Obviously, the concerns of the Amer-

I 

ican people are given scant consideration 
insofar as these appointments are 
concerned. 

The voters can remove Members of 
Congress from office, but Federal judges 
are appointed for life. The judges are 
beyond the reach of the American people. 
This is what makes, in my opinion, the 
Federal judiciary the most powerful in
stitution in this country. Hence my own 
concern with overwhelming liberal bias 
of the Carter appointments. 

Most analysts agree that America's 
Federal courts will be more liberal and 
more activist for years to come--even 
though this is contrary to the wishes of 
the American people. Yet we wonder 
why people are losing faith in their 
Government. 

I do not wish to appear to be attacking 
Congressman MIKVA personally. I do not 
know the man. He is perhaps no less 
qualified than other Carter appointees, 
but his nomination does serve to focus 
attention on the activist credentials 
which appear to be the sole standard of 
merit for administration nominees. 

I am not, therefore, going to debate 
Mr. MIKVA's views, because they are well 
known. Instead, I feel obliged to address 
an issue which I think is, at least, equally 
important. 

It has been raised before. I think it 
ought to be considered today before Sen
ators cast their votes on this nomination. 
That question is, Does the Constitution 
bar the appointment of Congressman 
MIKVA to the Federal bench at this time? 

Mr. President, article I, section 6, 
clause 2, of the U.S. Constitution, pro
vides: 

No Senator or Representative shall, during 
the Time for which he was elected, be ap
pointed to any civil omce under the Author
ity of the United States, which shall have 
been created, or the Emoluments whereof 
shall have been encreased during such time; 
and no Person holding any omce under the 
United States, shall be a Member of either 
House during his Continuance in Omce. 

Mr. President, that seems to this Sen
ator to be clear language, as contained 
in the Constitution. 

I find myself wondering why this point 
was not considered-and considered 
seriously-by the Judiciary Committee 
at the time Representative MIKVA's nom
ination was before that distinguished 
committee. 

The appointment of Congressman AB
NER J. MIKVA to the o:tnce of circuit 
judge of the U.S. Court of Appeals for 
the District of Columbia at any time dur
ing his term would seem to violate this 
provision of the Constitution. This be
came especially clear on August 31, 1979. 

On November 7, 1978, ABNER MIKVA 
was elected to the House of Representa
tives from the lOth Congressional Dis
trict of the state of Tilinois. On May 29, 
1979, Congressman MIKVA was nomi
nated by the President to the omce of 
circuit judge of the U.S. Court of Ap
peals for the District of Columbia, a 
civil office under the authority of the 
United States. 

Pursuant to the provisions of title 28, 
section 44(d), of the United States Code, 
each circuit judge of the United States 
receives a salary at an annual rate de
termined Wlder section 225 of the Fed-
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eral Salary Act of 1007 <2 U.S.C. 351-
361) as adjusted by section 205(a) (1) 

of the Executive Salary Cost-of-Living 
Adjustment Act (28 U.S.C. 461). Section 
205(a) (1) orovides that when an ad
justment in. rates of pay in the General 
Schedule ta.kes effect under the Federal 
Pay Comparability Act of 1970 (5 U.S.C. 
5305, et seq.), each salary rate subject 
to adjustment under section 205<a> (1) 
shall be adjusted by an amount equal to 
the percentage of such salary rate which 
corresponds to the overall average pcr
centagfl of the adjustments in the rates 
of pay under such General Schedule. 

The Federal Pay Comparability Act re
quires that the President, after consider
ing the report of his Pay Agent and the 
findings and recommendations of the 
Advisory Committee on Federal Pay, an
nually adjust the rates of pay of each 
statutory pay system in accordance with 
the principle of paying the same rat.e 
of pay for the same level of work in 
private enterprise. The President is 
further required annually to transmit to 
Congress a report of the pay adjustment 
which shall specify the overall percent
age of the adjustment in the rates of pay 
in the General Schedule and of the ad
justment of the rates of pay under the 
other statutory pay systems. 

The President may, however, because 
of economic conditions, submit a dif
ferent pay adjustment plan, as an alter
native to that recommended by the Ad
visory Committee and his Pay Agent, 
which becomes effective on the first day 
of the first applicable pay period com
mencing on or after October 1 and con
tinues in effect unless before the end of 
the first period of 30 calendar days of 
continuous session of Congress after the 
date on which the alternative plan is 
submitted, either House adopts a resolu
tion disapproving the alternative plan. 
If such a resolution is adopted, the 
President is required to adjust the rates 
of pay of the statutory pay systems in 
accordance with the recommendations of 
the Advisory Committee on Federal Pay 
and the Pay Agent, effective as of the 
beginning of the first pay period com
mencing on or after the <!ate the resolu
tion is adopted or on or after October 1, 
whichever is later. 

Because existing law anually increases 
the salary of the office of circuit judge 
of the U.S. Court of Appeals for the Dis
trict of Columbia, it is plain, in light of 
the clear wording of the Constitution 
and the intent of the framers of the 
Constitution, that until Congressman 
MIKVA's term expires, he cannot be r.p
pointed to that office. 

The language of article I, section 6, 
clause 2, applicable to Congressman 
MIKvA's case provides that: 

No ... Representative shall, during the 
Time for which he was elected, be appointed 
to any civil Office under the Authority of 
the Unit-ed States the Emoluments 
whereof shall have been encreased during 
such time .... 

At the outset, it is obvious by its terms 
that the clause extends to all increases 
occurring "during the time for which
the Representative-was elected," that 
is, the congressional term of the pro
posed appointee, since the word "time" 

at the end of the above-quoted phrase is 
the "time for which he was elected." 

To fully understand the prohibitions 
of this clause, it is necessary to realize 
that in the phrase of the clause which 
provides that no Congressman "shall ... 
be appointed", the word "shall," is used 
in its imperative or mandatory sense 
and that when "shall" is used in the 
words "shall have been encreased", 
"shall" is being used to express the fu
ture perfect tense. The future perfect is 
a verb tense traditionally formed in Eng
lish to express completion of an action in 
a specified time that is yet to come. 
<Webster's New Collegiate Dictionary, 
1977) The specified future time in this 
instance is the end of the congressional 
term. The wording of the clause, es
pecially when read in the light of the 
already legislated pay raise mandates 
that a Congressman not be appointed to 
a Federal judgeship until the end of his 
term. 

Tr.1e legislative history of article I, sec
tion 6, clause 2, clearly supports this con
struction as does the fact that the very 
harm sought to be prevented by the 
clause will occur since the pay increases 
to which Congressman M.:KVA has be
come entitled as of August 31, 1979, and 
will become entitled on August 31, 1980, 
will be directly traceable to a decision 
made by the Congress of which he was 
a member. 

This prohibition cannot be avoided by 
reliance on the fact that in some past 
years Congress has acted either to pre
vent this comparability pay adjustment 
from becoming effective or has delayed 
its funding and might possibly do so this 
year and next. By way of e:~planation, 
under the Executive Salary Cost-of-Liv
ing Adjustment Act, the increase for 
Members of Congress and other top Gov
ernment officials was disbursed in calen
dar year 1975. In calendar year 1976, 
however, the legislative branch appro
priations bill was used to postpone pay
ment of the increase in fiscal year 1977. 

In March, 1977, the increase recom
mended by the Quadrennial Commission 
under the Federal Salary Act of 1967, 
took effect. In the same calendar year, 
PuNic Law 95-66 was adopted providing 
that the salaries of Members of Congress 
and other top Government officials that 
were increased by the Quadrennlal Com
mission pursuant to the Federal Salary 
Act of 1967, would not be increased again 
xn calendar year 1977 of fiscal year 1978, 
by the comparability pay increase. In 
calendar year 1978, the legislative 
branch appropriations bill for fiscal year 
1979, was used to postpone payment of 
increases under the Executive Salary 
Adjustment Act. The 5.5 percent increase 
for fiscal year 1979 has, however, been 
compounded and anded to this year's in
crease of 7 percent and will be distrib
uted when funds are appropriated for 
fiscal year 1980. These entitlements, 
moreover, may be funded at any time in 
the future. In addition, under rule XVI 
of the Senate and rule XXI of the House 
of Representatives, general legislation 
may not be enacted in appropriations 
bills. The entitlements, therefore, cannot 
be affected by appropriations bills. 

The correctness of the position out-
lined above is demonstrated conclusively 
by the President's action of August 31, 

1979, when he adjusted Federal pay 
rates. Further, Congress reaffirmed its 
concurrence in this action by failing to 
pass legislation to prevent it. As pre
viously mentioned, Congress has in the 
past voted legislation to stay the effect 
of the Executive Salary Cost-of-Living 
Adjustment Act when it did not wish 
judges and high-level Federal executives 
to receive pay increases. For example, on 
March 10, 1977, the Senate passed and 
on June 28, 1977, the House passed, leg
islation to prevent the pay increases 
mandated by the Executive Salary Cost
of-Living Adjustment Act for fiscal year 
1978. The law was approved by the Presi
dent on July 11, 1977, prior to the August 
31, 1977, date on which he would have 
been required to adjust the rates for the 
statutory pay systems. 

This calendar year, however, no such 
law was passed to prevent the pay raise 
which will be disbursed on October 1, 
1979: in fact, the President as mandated 
by the existing statutory scheme, ad
justed the rates of pay of each statutory 
pay system on August 31, 1979. Either 
House of Congress acting alone can pre
vent only the alternative raise instituted 
by the President; if either House so acts, 
the higher raise must go into effect. 
There is no question that an entitlement 
to the increased emoluments of the of
fice of circuit judge effectuated by the 
President's action of adjusting the rates 
of pay on August 31, 1979. Therefore, 
pursuant to the laws in existence and 
the acts of both the executive and legis
lative branches of the Government, the 
civil office to which Congressman MIKV.\ 
has been nominated has received an in
crease in emoluments. 

The fact that there has been an in
crease in emoluments has been acknowl
edged by Congressman ADAM BENJAMIN 
of Indiana, chairman of the House Ap
propriations Subcommittee on the Legis
lative Bran~h. In floor debate in the 
House of Representatives on the legisla
tive appropriations bill for fiscal year 
1980, CongrE:ssman BENJAMIN indicated 
that in regard to appropriating funds for 
Federal pay increases under the Federal 
Pay Comparability Act and the Execu
tive Salary Cost-of-Living Adjustment 
Act, regardless of the level of appropria
tions, the entitlement remained as fixed 
by the foregoing laws. He further stated 
that: 

The entitlement is going to become so at
tractive 1 day-and the entitlement at this 
point, I might add, can go to 11.3 percent, or 
more-is going to be so attractive that one 
of those Government workers or perhaps a 
Member of this body or perhaps a judicial 
officer is going to sue. 

When the suit comes about, there a.re those 
who are much more scholarly in the law than 
I who have said that the plaintitis will win. 

so, 1f you think you are denying a:ljust
ment, you are wrong. You are denying pay
ments. And by denying these payments, you 
are making that adjustment Just that much 
more attractive to force someone into court, 
and then we will not only be paying these 
wages out, but we will be paying whatever 
interest may be due and I assume s.ttorney's 
fees as well. CONGRESSIONAL RECORD, June 13, 
1979, at p. 1466::.. 

His conclusicn supports my own view 
that the entitlement to the increase is 
fixed by existing law regardless of what 
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Congress may do to delay the appropria
tion of funds. 

Supportive of the foregoing analysis is 
an opinion dated January 3, 1960, by for
mer Attorney General Ramsey Clark, 
which construed article I, section 6, 
clause 2, as prohibiting the appointment 
of a Senator or House Member to an of
ftce the compensation of which shall 
have been increased "prior to the making 
of such appointment" <42 Ops. A.G. 382). 
Clark further expressed the view that 
the ban was inapplicable where it is pos
sible, but not certain at the time of ap
pointment, that a proposed salary in
crease for the appointee may receive 
final approval at a future date. In the 
present case, however, there is no un
certainty; that the law entitlement to 
the increase became effective as law, on 
August 31, 1979. 

Also dispositive of the constitutional 
prohibition is an opinion by Attorney 
General Benjamin Harris Brewster 
dated May 26, 1882. The opinion con
cerned Senator Kirkwood who was 
elected and qualified as Senator from 
Iowa for a term to expire in March 1883. 
In March H!81, he resigned to accept 
the position of Secretary of the Interior, 
which post he subsequently resigned later 
in 1881. After his second resignation, the 
Office of Tariff Commissioner was cre
ated in 1882 by act of Congress and 
Kirkwood was nominated to that office. 
Brewster concluded that the positive 
terms of the provision of the Constitu
tion, must control and that the language 
is precise and clear : Kirkwood was dis
abled from receiving the appointment as 
TarUI Commissioner. 

This opinion stands for the proposi
tion that a literal reading of the lan
guage of article I, section 6, clause 2, 
does not confine the prohibition from 
appointment to offices where the increase 
for t.he office has occurred prior to the 
appointment. Rather, we believe that 
the prohibition clearly extends to all 
increases occurring "during the time 
for which-the Representative-was 
elected," that is, the congressional term 
of the proposed appointee. This interpre
tation is support.ed by the constitutional 
debates regarding article I, section 6, 
clause 2. 

Mr. President, it is interesting to note 
that House Joint Resolution 399, as 
amended, making continuing appropria
tions for fiscal year 1980, contained the 
following language: 

Provided, That any additional payment 
under existing law is not to be construed 
as an increase in salary or emoluments with
in the meaning of Article I, Section 6, Clause 
2 o! the Constitution. 

The constitutional provision referred 
to reads: 

No Senator or Representative shall, dur
ing the Time for which he was elected, be 
appointed to any civll omce under the Au
thority of the United States, which shall 
have been created, or the Emoluments where
of shall have been encreased during such 
time; and no Person holding any Office un
der the United States, shall be a Member of 
either House during his Continuance in 
omce. 

The placing of the quoted langua.ge in 
the resolution appears to confirm that 
ABNER MIKvA is barred, by the Constitu-

tion, from appointment as a circuit judge 
since the emoluments of the office of cir
cuit judge, under existing law, have 
already been increased during his term. 
The funds are to be disbursed during the 
first pay period after October 1, 1979. 
The President, acting under authority of 
the Federal Pay Comparability Act of 
1970 and the Executive Cost-of-Living 
Adjustment Act of 1975, triggered the 
pay increase machinery on August 31, 
1979, when he sent a message to Con
gress with his decision that the pay raise 
for this year would be 7 percent. 

Under existing law, members of Con
gress and top Government executives 
and Federal judges-including circuit 
judges-have thus become entitled to a 
pay increase of 12.9 percent. This was 
pointed out in Report No. 96-436, accom
panying the continuing resolution. The 
percentage is arrived at by compounding 
last year's entitlement increase of 5.5 
percent with this year's entitlement in
crease of 7 percent. Still pending is the 
matter of how much of the entitlement 
will be funded for fiscal 1980 by a con
tinuing resolution or by the appropria
tions bill. The increased entitlement, 
however, has been enacted into law and 
the funds can be disbursed when appro
priated. 

The Department of Justice has in the 
past taken the position that the in
crease in emoluments occurs when en
acted into law and that after this date a 
Member cannot be appointed to an offic~ 
entitled to the increase. The pay laws 
which cause this pay increase were en
acted in 1970 and 1975, prior to Mr. 
MIKVA's appointment. Further, the pres
ent Congress in which Mr. MIKvA 
serves-hi:> term expires on January 3, 
1981-has manifested its consent to the 
pay increase by failing to enact new leg
islation before August 31, 1979 prevent
ing the President from triggering the pay 
raise machinery as present law required. 
In 1977, on the other hand, Public Law 
95-66 was enacted before August 31, to 
prevent the President from triggering 
the pay increase for that year. Under 
existing law, moreover, the emoluments 
of the Office of Circuit Judge will be 
increased again on August 31, 1980, still 
during the time for which Mr. MIKVA 
has been elected to serve in Congress. 

I do not know to what extent the Ju
diciary Committee considered the con
stitutional issue. Perhaps some Senators 
may want to discuss that. Frankly, I sus
pect that all question has been brushed 
aside in the rush to bring this nomina
nation to the floor. In any event, I 
believe that this constitutional issue 
should have been referred to the Sub
committee on the Constitution, and then 
we would have a better basis on which 
to cast our votes in connection with this 
nomination. 

I thank the Senator from South Caro
lir.a for yielding to me, and I yield back 
whatever time I have remaining. 

Mr. THURMOND. I yield 15 minutes 
to the distinguished Senator from Idaho 
(Mr. McCLURE). 

Mr. McCLURE. Mr. President, I thank 
the Senator from South Carolina for 
yielding this time. 

I associate my remarks with those just 
delivered by the distinguished Senator 

from North Carolina because I agree with 
him that we have not looked at the con
stitutional issue with as much care as we 
should have. It will be my purpose, not 
only today but later as well, to discuss 
the constitutional issue with the serious
ness I think it should be given. 

Mr. President, I cannot support the 
nomination of ABNER MIKVA to the Na
tion's second highest court and in.fiict 
upon American jurisprudence the phi
losophy and the actions of a man who 
would unabashedly be positioned to make 
law, not interpret it. 

Eaoh charge leveled here today may 
on face value seem relatively minor. 
Taken as a whole, they provide a picture 
of a man who is peculiarly insensitive to 
the beliefs, indeed to the rights, of a vast 
majority of the American people. 

In determining the fitness of this nom
inee, we do not have the benefit of re
viewing prior judicial decisions-as in 
the debates over Messrs. Haynsworth, 
Camwell, and Fortas-but we have the 
benefit of a legislative and legal history 
strewn with inconsistency, irreverence, 
hypocrisy and injudiciousness. 

The esteemed historical scholar, Mr. 
de Tocqueville observed more than a cen
tury ago that there is "hardly a political 
question which does not sooner or later 
tum into a judicial one." I maintain that 
Mr. MIKVA's political decisions are ger
mane to his future judicial ones and must 
be assessed lest his certain bias, hostlli
ties, and prejudices be forever written 
into law. 

The inherent power of the judiciary is 
such that judges are by design virtual 
autocrats with the freedom of ·•reading 
their own views into broadly worded 
statutes and vaguely defined constitu
tional rigihts." (Time, August 20, 1979, p. 
50.) 

To say that Mr. MIKVA's views are of 
little consequence in this debate-that 
those views take a back seat to his schol
arship and integrity-is a cop-out. It is 
a. disservice to the judiciary and the 
American people. 

In Mr. MIKvA's political role, he has 
fashioned himself as an advocate and 
as an extremist. In dealing with each 
sensitive and controversial issue to come 
before the Congress, Mr. MrxvA has ad
vocated or denounced, written about or 
vocally defended, voted for or against 
with zeal, conviction, and commitment. 
His political views are a part of his more 
general social views which cannot be 
shed at the courthouse door no matter 
how persistently Mr. MIKVA would have 
us believe. These attachments will in
variably guide and serve as his eye
glasses in reading law. 

Mr. MIKVA calls himself a civll liber
tarian. He talks a good deal about civil 
rights and about the freedom ()f the L"l
dividual. He talks a good deal about 
police misuse of powers, about illegal 
wiretap, and illegal search and seizure, 
and about the rights of the accused. And 
he talks a good deal about the right to 
privacy, and about the terrible excesses 
of Federal Government recordkeeping on 
individual citizens. He talks a good deal 
about somebody called the little guy. 

Then, Mr. MIKVA talks about gun con
trol. And somehow, when it comes to a 
privat.e citizen owning a firearm, or my 
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owning a gun, all that concern 
civil rights just vanishes. 

about elude the ban on transportation of hand-

While he claims to be concerned about 
central recordkeeping kept on convicted 
felons, Mr. Ml:KVA would have electronic 
dossiers kept 1n Washington computer 
banks on every individual citizen who 
would own a firearm for lawful use. Mr. 
MlKVA would go to any extreme to get 
your gun or my gun. When it comes to 
firearms, nothing bothers him, and con
stitutional guarantees and protections 
are set aside. 

ABNER MlKVA'S hatred Of guns leads 
h1m to endorse drastic, even Gestapo
like activities. Under the provisions of 
the handgun-ban legislation which he 
has repeatedly introduced in the Con
gress, all handguns seized outside the 
home or business-regardless of the po
lice measures used-could be confiscated 
and destroyed. Pollee seeking to reduce 
the numbers of handguns in private pos
session would be encouraged-in defi
ance of the Supreme Court's efforts to 
discourage lllegal seizures with the "fruit 
of the poisonous tree" doctrin~to stop 
and frisk arbitrarily. He has endorsed 
widespread searches without probable 
cause: 

We have what 1s known as a stop-and
frisk law ln Dllnois-and they plck up guns 
where there 1s no commission of a crime. 
And they prosecute even those people. (Tes
timony, Bayh B111, Saturday Night Special 
Handguns, Senate Judiciary Subcommittee 
to Investigate Juvenile Delinquency, 1972, 
p. 228.) 

Chicago courts find that guns are car
ried lllegally by ordinary citizens out of 
fear of crime, and the judges are reluc
tant to sentence even where the searches 
are legal. But the guns get destroyed re
gardless: 

The state will confiscate and destroy the 
weapon. He (the judge) orders this in nearly 
all cases-win, lose, or draw. Every year, the 
pollee cart some 20,000 confiscated guns to 
the Wisconsin Steel works . . . 

This despite the problem of illegal 
searches leading many cases to be 
dropped. 

The Fourth Amendment ot the Constitu
tion and various decisions of the U.S. Su
preme Court ordinarily make it impossible 
tor the prosecution to enjoy the "trult (In 
thls case the seized revolver) of the polsoned 
tree" (an unlawful search). (Jack Starr 
"Why the Gun Law Doesn't Work", Chicago: 
27(2): 128 et seq. quotes from page 130 
(February 1978) .) 

Representative MIKvA's primary goal 
is to confiscate and destroy guns. From 
his point of view, getting the guns and 
destroying them is more important than 
whether the fourth amendment is ob
served by police. But his approach cre
ates a whole new "fruit of the poisonous 
tree"-the confiscated and destroyed 
gun, MmvA would get his goal by ignor
ing constitutional rights, contrary to the 
whole sp1r1t of the Court's line of reason
ing in the "Exclusionary rule" cases. And 
Representative MmvA wants the Chicago 
approach nationalized. His regular gun 
blll-<tor example H.R. 7070-94th Con
gress, 1st session-says <1096<b> >: 

Any handgun Involved or used In, or in
tended to be used in, any violation of the 
provisions of this chapter or chapter 44 of 
this title or any rule or regulation protnul
gatecl thereunder (which woUld obvioUSly tn-

guns, which 1llegal carrying would Include), 
or any violation of any other criminal law of 
the United States, shall be subject to seizure 
and forfeiture .... 

To effectively enforce the provisions of 
a Federal gun prohibition of the magni
tude envisioned by ABNER MlKVA, it 
would be necessary to enlist a national 
police force of tremendous size and 
power. It is indeed ironic that a man who 
regards himself as a staunch civil liber
tarian remains curiously unconcerned, 
even hostile, about the rights of gun 
owners. Indeed, Representative MIKVA 
embraces the most oppressive measures 
against gun ownership as a badge of his 
"liberal" credo. In any other context, 
such measures would be soundly con
demned. 

Ml:KvA's gun prohibition would sanc
tion abuses by the Federal gun pollee. 
The Mikva provisions would give the Bu
reau of Alcohol. Tobacco and Firearms 
<BA TF> additional leeway, under the 
guise of enforcement, to run roughshod 
over constitutional rights, entrap dealers 
and collectors into technical violations 
of the law in order to justify seizing 
their gun collections-and trample in
dividual rights to privacy in searches for 
handguns. That agency's already routine 
and frightening official disregard for 
civil rights would be concentrated and 
accelerated against citizens who have 
never before run afoul of the law, not 
against cr1m1nals. 

MIKvA has proudly acknowledged that 
he would "plead guilty" to being the 
foremost anti-gun spokesman in the 
House <October 29, 1978, Chicago Sun 
Times, page 29.) In fact, Representative 
MIKvA has devoted his congressional 
office to furthering his gun prohibition 
schemes. Ralph Nader's 1972 "Citizens 
Look at Congress" notes "several large, 
framed polltical cartoons" adorning the 
Congressman's office walls. One of these 
''depicts a handgun inside a large ice 
cube; it is captioned, 'Another freeze 
needed.' " Again in the Nader report, 
MIKVA reinforces his support for such a 
"freeze" claiming it is ''the thing I'd 
most like to get done before I leave 
Congress." 

One need ask whether Mr. MmvA 
would use the weight of the Federal 
judiciary to achieve his ends and the 
lllusive goal he most sought after in the 
Congress. This question must not be an
swered lightly. For what is at stake on 
this debate are the rights of over 60 
million Americans whose only trans
gression in Mr. MmvA's "perfect world" 
is that they choose to own a firearm. 

At the present time, two major cases 
involving NRA are now in the D.C. Fed
eral court system, and may go to the 
appellate division; two other current 
cases involving the fundamental rights 
of citizens, cases funded by the NRA, 
may eventually come before this court. 

And Mr. MmvA is squarely in the cor
ner of the antigun antihunting lobbies, 
which call hunters "kill for kicks boys" 
and argue that the "destroyers of life, 
must themselves, in tum be destroyed
preferably by due legal process." 

These groups have already moved into 
the judicial arena, bragging that since 
judges "don't run for reelection ... we 
expect to win . . • And we're going to 

continue to press the battle in the court
room where NRA tactics have proved in
effectual." In recent times, the Federal 
bureaucracy, through BATF, OSHA, 
EPA, CPSC, USF&WS and countless 
other regulatory agencies, have through 
backdoor schemes issued regulations re
stricting firearms ownership, transpor
tation and use-all of which adversely 
affect the hunting community. It is in
conceivable that a man who has accepted 
political contributions from these 
groups and sponsored legislation in their 
behalf could give the Nation's sports
men a fair hearing on this second most 
important bench in the Nation. 

Mr. MIKVA serves on the Congressional 
Advisory Board of the National Council 
to Control Handguns-Handgun Control, 
Inc.-and praises such interest lobbY
ing to the hilt: 

Interest representatives can be mobilized 
for the purposes of a legislator. There 1s 
only a. limited amount that a Congressman 
can do in advocacy of a. blll .... And, finally, 
he can attempt to arouse public opinion 1n 
support of his proposal. What this almost 
always means, however, is not a. massive and 
spontaneous outpouring of support by tn
dlvldual concerned citizens, but vocal and 
intensive support groups to whom the issue 
he has raised is important. Interest repre
sentatives, then, may be mob111zed by a 
legislator to use their resources and influence 
on behalf of a proposal which will benefit 
them but which they dld not instigate. 
Lobbying groups can be useful to a. Con
gressman precisely because they do have In
fluence within the Congress and the Ad
mln!stration, and because they do have the 
organizational and financial resources which 
the Congressman lacks." (38 George Wash
ington Law Review, 651, 662, (May 1970) .) 

Yet, ABNER MIKVA never misses an op
portunity to take a "cheap shot" at the 
National Rifle Association or to ridicule 
its involvement in the legislative process 
in behalf of the Nation's 60 m1llion gun 
owners: 

The NRA only fires blanks. And it's the 
fastest mimeograph machine ln the nation. 
(Chicago Sun Times, January 28, 1979.) 

The gun lobby is ... the most hlghly or
ganized and self-serving lobby in the coun
try, and it has contributed much heat and 
no llght to the discussion. The gun lobby 
promotes the kind of misunderstanding and 
misinformation that turns some intell1gent 
hunters and sportsmen into unreasoning 
zealots. (At Issue. NRTA-AARP News Bulle
tin, February, 1979.) 

. . . Mikva, playing on the acronym of the 
National Rlfle Association, said that 1! street 
criminals has a lobbying arm, 'perhaps they 
would call themselves the NRA-Na.tional 
Rlpotr Association'. (The News American, 
Baltimore, May 7, 1978.) 

So intense is Ml:KvA's anti-NRA bias, 
that a purely recreational softball game 
between his staff and the NRA's became 
the subject of a CONGRESSIONAL RECORD 
insert on August 16, 1978: 

But 1f there were worried looks behind the 
ostensibly optimistic smiles of the NRA 
team there was good reason. Thls contest, 
after all, was being played out ln the open, 
for all to see, and no paper blttz of mall was 
golng to keep the Marvels from scoring. More
over, the game was belng played ln Wash~ 
1ngton, a clty with one of the strictest gun 
control laws. The weapons for this contest 
were restricted to baseball bats, gloves and 
balls, no doubt putting the NRA at a dls
a.dvantage. 

The NRA managed three consolation tal
Ues 1n the last 1nn1ng but the 1lnal 7·to-8 
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score was conclusive. As ironies would have 
it, the margin of victory was about the same 
as the proportion of Americans who want 
Congress to pass stronger gun control laws. 

This proves conclusively that the NRA 1s 
just a paper tiger. They may have the fastest 
mimeograph machine in the western world, 
but they are short hitters when the galne 
is really played. 

Can one game ma.ke a d11ference? Only time 
will tell. But today the gun control move
ment knows that the NRA can be defeated, 
and their hats are off to all of the Marvels. 

Representative MDCV A's views on guns, 
gun owners, sportsmen, and the gun 
lobby make him unfit to render con
sistent Judgment on any issue where fire
arms may-in certain instances-be in
volved. Any rulings he made in the areas 
of privacy, search and seizure, data 
banks, the exclusionary rule, due proc
ess, regulatory procedures and powers, 
lobbying, and the like, would be based 
upon whether or not guns were involved. 
Such a distinction would mean his de
cisions could provide no constitutional 
guidance for general issues. 

Moreover, Representative MIKVA's hos
tility toward guns, sportsmen, and the 
NRA would render him too biased to 
take part in any case involving guns, 
sportsmen, or the NRA. 

Texa.s State Representative Clay 
Smothers in testimony before the Senate 
Judiciary Committee in opposition to the 
nomination of ABNER Mm.vA made a.n apt 
analogy in saying: · 

Just as a juror should be unbiased as to 
the facts and witnesses 1n a case, a determi
ner of law should be unencumbered by 
judicial prejudices and ideology. In no court 
of the land would a prospective juror be con
sidered qual11led to decide a case in which 
that juror would admit: 

"Yes, your honor: I have stated that the 
NRA 'has the fastest mimeograph in the 
West,' and I have referred to the plaint11f 
organization as the 'National Ripoff Associa
tion,' and the street crlme lobby, but 1! I 
were selected as a member of this jury panel, 
under no circumstances would those state
ments by me have any effect upon my judg
ment in this case." 

Yet, the Senate Judiciary Committee 1s 
belng asked to belleve that lt would be per
fectly proper for Mr. Mlkva to sli-a8 a judge 
on a case in which he would unquestionably 
be dtsquallfted as juror. 

The American judicial system bases many 
procedures on the ideal of fairness. The voir 
dire system of jury selection offers each slde 
the opportunl ty to discover potential jury 
bias by dismissing individual jurors. Appel
late judges, however, are seldom questioned 
on their critical role as an impartial re
viewer-purely and simply, they, unllke 
members of a jury, are expected to be unsus
ceptible to interpreting law based upon a 
predlsposltlon, an already hardened bias in 
a given issue. 

And a.s public defender Walter Marvin 
sa.ld in testimony against the Mikva 
nomination in committee, he is con
cerned about a fairness of a hearing a 
client of his could get before a "nobody 
ought to own a. gun" Jurist described as 
the foremost antigun spokesman in the 
House. 

I try to say thls 1n a balanced way. I would 
be startled and disturbed 1f I learned of the 
nomination of a Congressman who referred 
to himself as "the foremost pro-gun spokes
man in the House" for a Federal judgeship. 
I would want to know what extraordinary 
aptitude for the judicial U!e the candidate 
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has displayed in order to neutralize the obvi
ous potential for bias. A crusading, "every
body ought to own a gun" jurlst might be a 
serious threat to the right of a future cllent 
of mine to a fair hearing. 

Equally, one must ask the corollary 
question: Could Mr. MIKVA render a fair 
and impartial decision in any case in
volving Handgun Control, Inc., or the 
Committee for Humane Legislation, or 
any of a host of lobbying organizations 
whose water he has ca.rr:ied during these 
many years in the Congress? I think not. 

Yet, under severe questioning before 
the Senate Judiciary Committee regard
ing the need for Mr. MIKVA to excuse 
himself in cases involving the National 
RUle Association, Mr. Mm.vA maintained 
that his views on gun control would not 
relate to his role as Judge. When Sena
tor COCHRAN asked Mr. MIKVA if he WOuld 
disqualify himself in gun control related 
ca.ses, Mr. Mm.vA was noncommittal. 

I cannot say absent the specl1'lc facts and 
parties and spec11lc controversy that I would 
disqualify myself here and would not there. 

Senator CocHRAN pressed further, ask
ing Mm.VA about his well-documented 
bias against the National Rifle Associa
tion, and asking if Mm.vA would rescue 
himself if a case directly involving the 
NRA came before the D.C. Court of Ap
peals. Mr. MIKVA said-

Again, I am reluctant to specl1'lcally say J 
would here or would not there. 

Senator DECONCINI probed still fur
ther asking under what circumstances 
Mr. MrKVA would feel qua.Ufted to rule 
fairly in a. case involving the NRA. Mr. 
Mm.vA responded that a real estate case 
involving the NRA might be a posslbUity 
of this sort, perhaps prophesying on pre
cisely that case which is pending before 
district court between the NRA and a 
district real estate agency on sale of NRA 
headquarters. 

Senator CocHRAN pushed the issue 
further asking Mr. MIKvA whether he 
would see ftt to disqua.Ufy himself in the 
pending case involving the Bureau of 
Alcohol, Tobacco and Firearms' seizure 
of guns from the NRA museum. Mr. 
MIKVA responded that he probably would 
not. On pending litigation involving the 
Army's civUian marksmanship program, 
Mr. MIKvA gave some indication of dis
quallfying himself on this gun related 
case, but again, did not commit to that 
course of action. 

Mr. MIKVA, throughout the hearings 
remained uncommitted to recusal al
though he vowed before that same com
mittee to rescue himself "particularly 
where the facts of the case fall within 
the ambit of something about which I 
have expressed myself speclfically and 
directly." 

And that strikes at the heart of this 
debate. Mr. MIKvA has revealed by his 
own testimony that he 1s incapable of 
making the necessary change from law
maker to adjudicator. 

Senator LAXALT best summed up my 
perception of this nominee during his 
confirmation hearings saying-

The concern I have about your nomination 
lsn't a slngle-tssue situation ... my problem 
1s whether or not people who have been 1n 
active positions 1n the practice of law and 
legislation belong on the bench. Whether 

or not you have the type of judicial temper
ament that would permit you to set aside 
your past background and treat one and an, 
gun owners and whoever else comes before 
you with equal objectivity. This 1s my con
cern. 

In too many cases to be lightly dis
missed by this body, Mr. MIKvA reveals 
a man who is not only an advocate, he 
is a crusader, blind to his own prejudices 
and unable to interpret law impartially 
or to even recognize the absence of fair
ness in making judgments. 

I urge my colleagues to oppose the 
confirmation of ABNER MIKVA on these 
grounds. 

The PRESIDING OFFICER. The Sen
ator's time has expired. 

Mr. McCLURE. Mr. President, will the 
Senator yield me 1 additional minute? 

Mr. STEVENS. Mr. President, the Sen
ator from South Carolina has tempo
rarily left the Chamber, so the Senator 
from Idaho has control of the time. 

Mr. PERCY. Mr. President, will the 
Senator yield me 5 minutes? 

Mr. STEVENS. Mr. President, will the 
Senator withhold a minute? 

Mr. McCLURE. Mr. President, the 
minority floor leader indicates Senator 
THuRMoND left the Chamber and I am in 
charge of the time. 

With that understanding I yield 
myself 1 additional minute. 

Mr. President, I take the additional 
minute only for the purpose of indicat
ing that it is not my concern about gun 
legislation alone that concerns me about 
Representative MIKVA. I use that as an 
example of Judicial activism that he will 
provide on the ben:h in the very fields in 
which he has been most aggressive in 
terms of activism as a polltical figure 
and as a Member of the House of 
Representatives. 

Mr. President, for those reasons I 
shall oppose the nomination and will 
vote against. 

Mr. President, I yield to the Senator 
from Alaska 1 minute. 

Mr. STEVENS. Mr. President, I thank 
the Senator from Idaho. I merely state 
to the Senate that I submitted to the 
Judiciary Committee a statement con
cerning my views on the nomination and 
I see no reason to repeat them here. 

I hold no personal animosity toward 
Mr. MIKVA and I know him to be a very 
fine Member of the House of Representa
tives. IJust disagree with the concept of 
his concerning the right of individuals 
to own and control firearms, particularly 
handguns, and on that ba.sis I shall 
oppose his nomination. 

Mr. PERCY. Mr. President, wl11 the 
distinguished floor manager yield 5 
minutes? 

Mr. KENNEDY. I yield 5 minutes to 
the Senator from nlinois. 

Mr. PERCY. Mr. President, I rise in 
support of ABNER Mm.vA . because he is 
my own Congressman, and because I 
deeply respect the capable job that he 
has done in representing his district and 
tlie extraordinary competence he has 
brought to Congress. 

But "'!- also rise to express appr~clation 
to my distln.guished colleague from 
Idaho, and others oppostng this non$Ia
t1on, for permitting the Senate to have 
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an up and down vote on it, and to do 
so under a time limitation. 

At one time there was discussion that 
this nomination would never see the 
light of day. 

The distinguished Senator from Idaho 
and the leadership on both sides dis
ulayed a sense of decency in deciding 
that, to a congressional colleague, we 
should allow an up and down vote. I am 
very grateful that we are going to have 
that opportunity this afternoon. 

I have no doubt that Congressman 
MrKVA will be approved and confirmed 
by the Senate. 

Having spent as much time as I have 
in Idaho, having met my wife in Sun 
Valley, having been out in Sun Valley 
with Senator .KENNEDY, I recognize that 
the outlook, the attitude toward guns in 
Idaho is entil·ely different from that in 
other parts of the country. 

The Senator from Idaho fights fiercely 
to represent the views of his own 
constituency. 

But I simply repeat an American In
dian adage-if you want to understand 
the soul of a man, walk in his moccasins 
for 24 hours. 

I say to my friends from Western 
and Southeastern States-walk in the 
shoes of those who live in urban areas. 
Walk in the shoes of a Congressman who 
has represented the North Side of Chi
cago, where the Senator from Illinois 
lived for 4 years, where his mother was 
born, and which was the home of Paul 
Douglas who preceded me. 

This area is entirely different from 
that represented by the Senator from 
Idaho. We had 1,000 people slaughtered 
in Chicago last year alone. A teacher will 
stand up in front of her classroom with 
a piece of chalk and an eraser wonder
ing how many students have Saturday 
night specials in their pockets, how many 
happened to see some violent film last 
night on television, how many have 
seen "Clockwork Orange," or something 
that would excite them and cause them 
to slaughter a fellow citizen. This has 
happened many times, right out in the 
schoolyard. 

This is a different kind of a jungle we 
are living in, and something has to be 
done about it. 

Though the Senator from Illinois is all 
for strengthening the economy of the 
United States of America, I do not think 
we have to act at the expense of the 
lives and safety of our citizens. 

For that reason, the Senator from Illi
nois, working with Attorney General Ed 
Levi, came up with a brilliant idea, which 
he and the Senator from New York spon
sored in the Senate. This proposal was 
to differentiate between high-crime ur
ban areas on the one hand, and rural 
areas, like downstate Illinois, Idaho, or 
others wher~ the kind of crime is rela
tively unknown and where availability 
of guns does not really cause a problem, 
on the other. 

The first year the Senator from illi
nois lived in Georgetown, two marines 
were shot at a hamburger stand because 
they were slurred as "tin soldiers," by 
two fellows coming into the stand. The 
marines made a cutting remark back. 

There was no "tin soldier" about the 
duty they had done in Vietnam, they 
said. 

The fellows went right out to a car, 
got a gun, and in the heat of emotion 
shot the marines down. 

Two days later, right in front of Peo
ples Drug Store, in an emotional argu
ment, two more young people were 
killed. 

The quick access to guns in concen
trated urban areas is a problem we have 
got to solve. 

I proposed that we exclude from gun 
control those areas of the country that 
have no real problem, and concentrate 
our efforts where the need was greatest. 
Take, for instance, the Saturday night 
specials. No one can argue that these 
Saturday night specials have any legiti
mate use respecting target practice or 
marksmanshi~ or skill. They are blunt 
instruments, designed to kill, to be cheap 
and readily available to anyone on a 
streetcorner who has $25 and who wants 
to buy one. 

The Senator from Illinois has been 
privileged in 8 years of Republican ad
ministrations to suggest a number of 
Federal judges to the President, includ
ing one on the Supreme Court. In look
ing at Congressman MIKVA, I urge my 
colleagues to set aside this one issue on 
which he has truly represented his own 
constituency as best he can. Congress
man MIKVA has been supported on this 
issue in both congressional districts he 
has represented in the Congress, the 
better part of a million people living in 
urban areas under the terror of those 
conditions. 

I look at ABNER MrKVA as a man of 
intelligence, a man of decency, a man 
of compassion, a fighter for his beliefs. 
I have seen him fight in a Republican 
district, one which has been Republican 
for 100 years, to get those votes and hang 
onto that seat. That is the kind of person 
you want on the bench, a man of con
viction, an intelligent man, a decent man. 

Certainly I think he has all of those 
qualities we look for in a Federal judge, 
the judicial temperament. He ha& dem
onstrated his judicial temperament 
year after year to his colleagues in the 
House of Representatives and to those 
who have known him well. 

Congressman MIKVA's nomination is 
backed solidly by every Bar Association 
that has reviewed him. He has been rated 
as well-qualified by the American Bar 
Association's committee on the Federal 
judiciary. 

Although the NRA has taken a posi
tion against him, they have likewise 
taken a position against the Senator 
from Illinois on many of the things the 
Senator from illinois was trying to ac
complish. 

We simply cannot let a special interest, 
well-meaning as it may be, to carry the 
day on an issue of this kmd. I think 
they have taken on the wrong man at 
the wrong time, and I hope we can seri
ously and decisively defeat their effort 
to defeat a fine man, and deprive the 
Federal bench of a truly gifted candidate. 

For these reasons, Mr. President, I am 
pleased to endorse the nomination of 

ABNER J. MIKVA of Illinois to the Federal 
Circuit Court of Appeals, District of 
Columbia Circuit. My endorsement is 
based not only upon a review of his 
judicial qualifications, but also upon the 
personal experience of having known 
As MIKVA for many years. 

The role of the courts in our system of 
government has grown dramatically in 
recent years. As our society grows more 
complex, the laws and regulations which 
govern our lives likewise grow ever more 
intricate and far-reaching. Today the 
courts are called upon to resolve deep 
conflicts within our social fabric, to 
interpret complex congressional and 
agency decisions, and face pressing 
issues which the other two branches of 
government have failed to resolve. 

For this reason, nominees to the Fed
eral bench must be individuals Qf the 
highest intellect and integrity. 

Against these criteria, As MIKVA is a 
uniquely well qualified candidate for this 
position. 

As's professional experience covers all 
facets of our system of law and govern
ment, including State and Federal Gov
ernment, public service and private 
practice, legislative work and judicial 
experience. As chairman of the judiciary 
committee of the Dlinois State House of 
Representatives, from 1956 through 1967, 
and as a distinguished member of the 
Judiciary Committee of the U.S. House 
of Representatives, he is well versed in 
the legal issues confronting our Nation. 
As former clerk to U.S. Supreme Court 
Justice Sherman Minton, adjunct pro
fessor of the Northwestern University 
Law School, and private lawyer of long 
standing, he is equally well versed in the 
judicial process. 

AB MIKvA's legal experience spans 
three decades, and is an invaluable re
source to any candidate for the bench. 

In this light, it is no wonder that the 
American Bar Association's committee 
on the Federal judiciary decided unani
mously that AB MIKVA was "well quali
fied." for judicial appointment. 

While certain narrow special interests 
have attempted to distort this nominee, 
I trust that this committee will focus its 
attention on the central question of AB 
MIKvA's qualifications for the office of 
Federal appeals court judge. On this 
basis, there is no question th9.t the com
mittee should act positively in recom
mending Senate confirmation of this 
nomination. 

I hope, therefore, he will be over
whelmingly confirmed. 

The PRESIDING OFFICER <Mr. 
TsoNGAS). The Senator from Montana is 
recognized for 5 minutes. 

Mr. BAUCUS. Mr. President, I happen 
to be a Senator who is unalterably op
posed to gun control. I strongly opposed 
gun control when I was a Member of 
the House of Representatives, and I will 
continue to oppose gun control in the 
Senate Judiciary Committee and on the 
floor of the Senate. Furthermore, I do 
net intend to take any action which in 
my view would further the cause of gun 
control. 

However, Mr. President, I firmly be
lieve that my strongly held views on gun 
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control are in no way inconsistent with a 
vote in favor of the confirmation of 
ABNER J. MIKVA to the U.S. Court of 
Appeals for the District of Columbia. 
Perhaps the best way to make this point 
clear is to relate to you the testimony 
of Congressman GUY VANDER JAGT of 
Michigan who is the chairman of the 
Republican Congressional Campaign 
Committee in the House of Representa
tives. 

During committee hearings Senator 
BAYH asked Congressman VANDER JAGT 
whether he was in agreement with Con
gressman MIKVA's position on firearms 
control. 

Congressman VANDER JAGT replied: 
I specUlcally mentioned_ Senator, that Ab 

Mlkva and I disagree on the subject of gun 
control. I, however, have no doubt in my 
mind that Ab Mikva has the integrity and 
fairness to interpret the law the way the law 
was written, not the way he wishes it might 
have been wrttten. 

Senator BAYH then asked: 
If you were con vic ted or indicted on a 

firearms offense, you would have no com
punction about going before Judge Mikva to 
get justice? 

Congressman VANDER J AGT replied: 
I would pray I was sent before a judge 

with the kind of integrity and fairne~s that 
I know Ab Mikva would exemplify as a 
judge. 

Congressman VANDER JAGT's response 
goes right to the heart of the issue sur
rounding this nomination. As a well
known and respected Republican Mem
ber of the House of Representatives, GUY 
VANDER JAGT is on record testifying to 
ABNER MIKVA's integrity and fairness 
even as it relates to an issue on which 
the two strongly disagree. 

Congressman VANDER JAGT's views not 
only reflect the extraordinary bipartisan 
nature of the support for this nomina
tion but also reflect his and others' con
fidence in the fact that Congressman 
MIKVA is the kind of person who instills 
a sense of trust even in those who dis
agree with his views. 

We should all remember that the par
ticular views of a nominee are not often 
the best basis upon which to decide 
whether or not to vote for confirmation. 
Many argued that Justice Hugo Black's 
former affiliation with the Ku Klux Klan 
should preclude him from sitting on the 
Supreme Court and yet while on the 
Court he was an ardent protector of the 
very rights that his initial detractors 
were fearful he would not protect. 

Similarly, in the case of ABNER MIKVA 
although we may not agree on the issue 
of gun control, I feel certain that he will 
interpret the laws and the Constitution 
of the United States as they have been 
written, and not as he would like them to 
be written. I honestly believe that during 
my career in the Senate I will rarely have 
the opportunity to vote for a nominee to 
the Federal Judiciary who is more hon
est, decent and fair than ABNER MIKVA. I 
am proud to cast my vote for him and 
hope that the Senate as a whole c~m focus 
on the real issues of his qualifications 
and judicial temperament and not be un
necessarily sidetracked by concerns over 
substantive issues which really don't ad-

dress his ability to execute his responsi
bilities as a Federal court of appeals 
judge. 

I know that there are deeply felt views 
both for and against this nomination. I 
am simply calling it the way I see it and 
I know that Montanans and other con
cerned citizens will understand that my 
vote on this nomination in no way affects 
my strong opposition to gun control leg
islation. 

Mr. President, I believe it is extremely 
unusual to have a judicial nominee sup
ported by former Republican President 
Ford, Minority Leader JOHN RHODES, in 
addition to Speaker TIP O'NEILL, and 
President Carter. All of these men rarely 
concur on an issue. It is a unique tribute 
to ABNER MlKvA that all of them would 
agree on his nomination. I join them in 
support of the nomination of ABNER J. 
MIKVA. 

The central issue, it seems to me, is 
the degree to which a candidate's politi
cal philosophy should preclude his being 
confirmed. 

Obviously those who agree with that 
philosophy will not have much difficulty 
with that question. The real problem 
though is what about those who disagree 
with his basic personal and political phi
losophy, and to what degree should that 
affect their vote on confirmation. 

This question concerns me because I 
happen to differ in some areas with the 
philosophical views of AB MIXVA. He and 
I disagree on the question of gun control. 

There are other Senators who also op
pose gun control legislation, and a good 
number of those Senators have opposed 
AB MIKVA's nomination. Several Senators 
have asserted that AB MIKVA not only will 
carry his views in favor of gun control 
to the District otf Columbia Circuit Court 
of Appeals but he will also carry his other 
"liberal" views as an activist to the cir
cuit court of appeals. 

The questio.n, therefore, is to what de
gree should his philosophy preclude his 
confirmation? 

During the Judiciary Committee hear
ings I asked AB MIKVA a series of ques
tions that go to these points because I 
am very concerned about how he would 
view his role as a judge. I wanted to 
know whether he would be an activist on 
the court as he has been in representing 
his Illinois congressional district. I think 
his answers are illuminating. One ques
tion I asked him is how he perceives the 
difference between his role as a Congress
man and hls role as a judge, and let me 
give you his answer: 

As I say, I think one of the unique qualities 
that a legislator, or former legislator, can 
bring to the bench is an understanding of the 
legislative process, and knowing that some
times the gaps and the undotted "i's" and 
uncrossed "t's" are an important part of the 
way the legislative process works. As a judge, 
I would not expect to step in and render my 
judgment from what I think you should have 
done. 

It is very clear that AB MIKVA has said 
that it is the responsiblity of the legisla
ture to cross the "t's" and dot the "i's". 
A judge should not, and he, AB MIKVA, 
would not, do so as a judge. 

I also asked him what about those 
instances where Congress has legislated 

but where a case comes before a judge 
and Congress did not address the issue 
before the court. Whether the legislature 
acted intentionally or unintentionally 
what would he, AB MIKVA, do in that 
case? Would he be a legislator? Would 
he legislate as a judge? Would he step 
in and dot those "i's" and cross those 
"t's"? This is AB MIKVA's response to that 
question: 

I would say that the Congress has not 
acted in this area, and therefore I should not 
act for them, or I should not decide how 
they would have acted 1f I had been there. 
I think again that is part of that very im
portant distinction between the role of the 
policy maker and the role of the judge. 

AB MIKVA stated that he would not 
try to legislat.e as a judge. 

Mr. President, those answers are very 
helpful to me as I believe they address 
many of the concerns raised here today. 

The final question is, should we trust 
AB MIKVA's response? Obviously AB 
MIKVA is sufficiently intelligent to know 
the difference between a judge and a 
legislator. After all, he was editor in 
chief of a law review. But the question is, 
should we trust him? 

I do not know what it is that enables 
us to know whom we trust and whom we 
do not. It is a very intangible quality. 
Sometimes you get it by looking a person 
straight in the eye; sometimes you get it 
by listening to the tone of his voice or 
observing his demeanor. 

I have known AB MrKVA for 4 years, 
and I cannot think of anybody else 
whom I trust more. He is very intelli
gent. But more important, his integrity 
and his candor convince me to support 
his nomination, though I oppose his 
views on gun control as well as some 
other matters. I think it will be one of 
the Senate's finest hours if it overlooks 
what, in my view, is the misdirected op
position to the confirmation of his nomi
nation. In my view, he is one of Amer
ica's finest citizens. 

Mr. THURMOND. Mr. President, I 
yield 10 minutes to the Senator from 
Iowa <Mr. JEPSEN). 

Mr. JEPSEN. Mr. President, in con
sidering the confirmation of the nomi
nation of one ABNER J. MIKVA of Illinois, 
let me say, prior to my formal remarks, 
that I do not believe it is for me to judge 
what the intent of a man's heart or a 
man's mind is. That is not for me to do, 
and I detect and believe that is the way 
that other Members of the Senate feel. 

Representative MrKVA is unknown to 
me, but mutual friends of ours have told 
me that he is a fine gentleman. and I do 
not for 1 minute question that. I real
ize it is not for me to judge what the 
intent of a man's heart is, or what is in 
his mind, but I can judge a man based 
on the consequences of his actions. 

This man's actions over the years have 
been actions of activism-activism in 
areas that to me are very near and dear, 
as a family man with children. 

Gun control has been mentioned here 
a number of times, most recently by the 
distinguished Senator from Tilinois. I 
might point out for the record that 52 
percent of all of the murders committed 
are committed by something other than 
guns. I might point out further, just for 
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the record, that in the consumer product 
list of most dangerous things in the 
house, handguns a .. :~ No. 36. Labeled 
more dangerous are icepi~ks, bicycles, 
bathtubs, and lawnmowers. We would 
have to do away with a lot of things be
fore we get down to guns. 

Mr. President, the Judiciary Commit
tee, while considering the nomination of 
ABNER MIKVA to the Federal Appellate 
Court of the District of Columbia, 
amassed considerable information on a 
variety of topics regarding the fitness of 
this nominee for a Federal judgeship. 

I would like to take this opportunity 
to briefly discuss a matter that has not 
been considered and is conspicuous by its 
absence; that is, the concept of rights 
to privacy that we enjoy in this coun
try, and hold very dear. 

Increasingly, Americans are concerned 
about privacy. This concern about pri
vacy is a healthy concern, and we should 
listen well when the people speak. They 
have an intuitive sense about freedom 
and privacy. They know that freedom is 
impossible without privacy, and that pri
vacy is impossible without freedom. The 
two are forever interwined in a demo
cratic society. 

Recently, the Sentry Insurance Co. 
hired pollster Louis Harris to survey the 
American people on privacy issues. The 
poll indicates that concerns about threats 
to privacy are on the upswing; 64 percent 
of the people are very, or somewhat, con
cerned about potential invasions of their 
personal privacy; 19 percent feel thn 
their privacy actually has been invaded. 
Of the Members of ConO'rPss and con
gressional aides polled a full 39 percen• 
think their privacy has been invaded 
Three out of four Americans now believe 
that the "right of privacy" should be aki
to the inalienable Amer1ean right to life, 
liberty, and the pursuit of happiness. 

Mr. MIKVA has made eloquent state
ments over the years in defense of the 
concept of privacy. He has, on many oc
casions, vigorously defended the right to 
privacy against those who would set up 
national data banks or advocate wire 
tapping. Yet his own actions belie this 
rhetoric. 

Specifically, I want to concentrate for 
a moment, not on statements or atti
tudes, but on actual behavior. I think this 
is an appropriate tack to take, as often 
actions do speak louder-and perhaps 
more clearly-than words. 

I am referring to a landmark case in 
the history of the right to privacy. This 
incident occurred in Wichita, Kans. in 
May 1954, when the jury room in the 
Tenth Federal Circuit Court was 
"bugged" for research purposes. 

When this secretive research was un
covered, then Attorney General Brownell 
reprimanded the University of Chicago 
Law School-which supervised the proj
ect-and said: 

We in the Department of Justice are un
equivocally opposed to any recording or 
eavesdropping on the deliberations of a jury 
under any conditions, regardless of the 
purpose. 

The Attorney General stated that he 
would ask for a law to prevent such re
cording "by any persons whomsoever and 
by any means whatsoever." 

Shortly thereafter, the Internal Se>
curity Subcommittee of the Senate Judi
ciary Committee began investigation 
with an eye to writing Federal legisla
tion prohibiting any further recording. 
The committee subpenaed five persons, 
among them ABNER MIKVA. 

Mr. MIKVA was subpenaed because, as 
he stated to the subcommittee, he super
vised the actual recordings of the juries. 
Indeed when asked what his part in the 
project was, MIKVA admi~ted: 

I was sent down there ... to actually 
maintain the equipment, operate the equip
ment, while the (jury) recordings were being 
made. (Recording of Jury Deliberations, 
p. 147.) 

The researchers never expected to be 
called before the Internal Security Sub
committee because the research was to 
be secret. Indeed, the very se:recy was 
part of the ethical justification for the 
project. Secrecy, it was felt, was neces
sary so that the jury process would not 
be destroyed by future jurrors feeling 
constrained with the possibility that their 
comments were being secretly monitored. 

The tapes were to be secret. But the 
edited tapes were taken to a judicial con
ference at Estes Park, Colo., and played 
to an audience of judges. At this meet
ing, newspaper reporters were present 
and the lid was blown off the jury 
project. 

The press expressed public outrage 
over the jury tapping project. For ex
ample, the Washington Post ran the fol
lowing editorial on October 7, 1955: 

The disclosure that concealed micro
phones were placed in the jury room of a Fed
eral Court in Wichita, Kansas as part of a 
research project is altogether shocking. It is 
no less shocking that a United States Judge, 
a United States Attorney, and members of 
the University of Chicago Law School Faculty 
should have approved of the project and par
ticipated in it without any apparent aware
ness of its impropriety. There is something 
a little bit anomalous in having the enormity 
of this situation called to public notice by 
Attorney General Brownell and Senator 
Eastland, who have not been especially sen
sitive about the perils of wiretapping. Never
theless, their protest was entirely proper and 
timely. 

A jury imperatively needs to carry on its 
deliberations in private. When it retires to 
consider the evidence and arguments in a 
case which has been argued before it, its 
members must be free from any outside p:·es
sure or fear of reprisal. They must be :.:ree 
also to discuss the case with full confidence 
that what they say wm not go beyond the 
walls of the jury room. Any impairment of 
this privacy not only destroys the detach· 
ment with which they ought to deliberate, 
but effectually deprives the litieants of their 
right to a fair trial. Uninhibited discussion 
becomes very difficult 1f there is !ear of a 
concealed microuhone. A very bad mistake 
was made at Wichita, and it was comuounded 
by the public discussion of the project. Mr. 
Brownell and Senator Eastland are quite 
right to initiate measures which will pre
vent any recurrence of this kind of intrusion 
on the administration of justice. 

Warren E. Burger, then Assistant At
torney General of the United States, 
changed his speech before the Northwest 
Regional Meeting of thP. American Bar 
Association on October 12, 1955, to speak 
on the subject "Tampering with the 
Anglo-American Jury System." In this 
speech Mr. Burger outlined the history 

of the jury system, noting that the pri
vacy of the jury deliberation is central 
to the American .system of justice. He 
noted the oaths given the bailiff of a typi
cal court, which read as follows: 

Do you solemnly swear that when this 
court commits these 12 jurors to your care 
and custody you will use all reasonable 
means to keep them in a body as they delib
erate, that you will not suffer tbem to speak 
to any other person; nor suffer others to speak 
to them, and that you will preserve and pro
tect the privacy of their deliberations on this 
case and that you will report promptly to 
this court any deviations from their com
plete privacy until they have reached a ver
dict, so help you God? 

According to Mr. Burger, there 1s a. 
"common thread" in the jury system, go
ing back 400 years, protecting the privacy 
of the jury and protecting them from ex
traneous disturbances or influences-not 
only during the trial, but in the course of 
their deliberations and until they reach 
a verdict. 

"The records are replete," says Mr. 
Burger, "with cases in which eaves
dropping 'in jury deliberations by news
paper reporters or others has been 
punished for contempt." He sums up his 
speech before the ABA meeting by quot
ing a Supreme Court decision which 
states <Vol. 279, U.S. Reports, p. 749): 

The mere suspicion that he, his family, and 
friends are being subjected to surveillance by 
such persons is enough to destroy the equi
librium of the average juror and render im
possible the exercise of calm judgment upon 
patient consideration. (Justice McReynolds.) 

Now, the point I want to make here is 
that there was no specific law regarding 
the recording of the jury-it was a mat
ter of judgment. As was expected, dif
ferent groups reacted differently to the 
disclosure of jury bugging. One would 
expect the social scientists to defend 
their right of inquiry. One would expect 
the public to be outraged. But what 
should one expect from those in the legal 
profession? 

A research project was conducted on 
this issue by Waldo W. Burchard and 
published in Social Forces, 1975, 36. This 
study was titled "A Studv of the Atti
tudes Toward the Use of Concealed De
vices in Social Science Research." In this 
survey groups of lawyers, political scien
tists, and sociologists were asked to 
:agree or disagree with the following 
statement: 

The use of concealed devices for purposes of 
studying the jury in action will destroy pub
lic confidence in the jury system. 

Thirty-two percent of political scien
tists agreed, 27 percent of sociologists 
agreed, and 65 percen · of the lawyers 
agreed. 

The study concludes: 
It is probable that differences in profes

sional training and practice account for the 
greater part of the difference in attitude. 
Lawyers are trained to have a high regard for 
tradition and precedent. Their training pre
pares them to apply the law, rather than to 
question it. 

Fortunately, this body, in its wisdom, 
has passed a law pr•hibiting it, and the 
cannons of the prof ~ssional ethics of law 
prohibit it. <Canon 23. No. 258.) 

However, the fact remains that Mr. 
MIKVA ran the tape recorders and did not 
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protest. Mr. MIKVA was not a law student, 
he was a practicing attorney whose job it 
was to supervise and interpret the project 
from a legal point of view. In this, he ad
vacated the inquiry of social science over 
and above protecting the legal sanctions 
of the American jury system. He was an 
advocate of reform and of experimenta
tion at the expense of the privacy of the 
jury-a very critical aspect of privacy in 
general. Today, this action would be con
sidered a felony, prosecuted by a fine or 
imprisonment. 

More recently, Mr. MIKVA appeared 
before a Senate subcommittee investi
gating Army information collection sys
tems. This was in 1972. There, he was 
asked by Senator Ervin, and I quote: 

So, in the light of constitutional prin
ciples and the laws Congress has passed im
plementing these principles, do you see any 
basis that would justify taking steps to 
collect data on civilians where there is no 
actual violence, merely upon the theory that 
those civilians at some future time :might 
engage in some violence or do something 
unlawful? 

Mr.MIKVAresponded-
There is absolutely no such justification. 

In testimony before the Senate Judi-
ciary Committee on March 13, 1974, Mr. 
MIKVA reiterated his concern for privacy 
rights: 

There w111 always be a tension between 
government and the interests of individual 
privacy, but there must always be a balance. 
Over the last few years, the scales seem to 
have swung in the direction of government, 
and individual privacy at times has been 
seriously compromised . . . and the !ate of 
the legislation before this subcommittee wm 
determine whether we can balance the scales 
a.gain, or if, instead we continue to sacrifice 
privacy for the convenience of government. 

. . . We are now faced with the problem 
of placing effective controls on a centralized 
data bank, one that I think can really haunt 
this whole concept of privacy for generations 
to come. 

Just last year Representative MIKVA 
testified before the House Judiciary 
Committee Subcommittee on Crime in 
support of a centralized data bank on 
firearms sales and purchase information. 
The regulations proposed by the Treas
ury Department's Bureau of Alcohol. To
bacco and Firearms would have set up all 
t~e major components of a comprehen
sive firearms registration system. But 
Representative MIKVA did not feel this 
was an abuse of privacy rights. 
. We see her~ a pa.ttern of stated prin

ciple and gJ.armg exceptions, once rugain. 
In test~mony before the Senate Judiciary 
Commtttee Juvenile Delinquency Sub
committ~e in 1972 on that year's gun 
control btll, Mr. MIKvA voiced his support 
for the Dlinois firearms laws. He said: 

We have what is known as a stop-and
frisk law in Illinois-and they pick up 
guns where there is no commission of a 
crime. And they prosecute even these people. 

In sum, the record shows a pattern of 
behavior exhibited by Mr. MIKVA that 
a~lows exceptions to rights under certain 
circumstances that are not well defined 
He ~hetorically defends the right to pri~ 
vacy, yet defended jury tapping and de-
fends regul~tions that attack the very 
roots of pnvacy. We are dealing here 

with the very important concept of judi
cial temperament-the ability to use 
sound legal reasoning when every step 
is not spelled out in advance. These 
are qualities a Federal judge must 
possess. Mr. MIKVA's behavior over the 
years indicates that he indeed does not 
possess the judicial tempera-ment re
quired in the critical post on the U.S. 
Court of Appeals for the District of 
Columbia. 

As a Member of Congress, Representa
tive MIKVA has been a controversial 
figure. His views on crime and criminals, 
on firearm ownership, and his prejudice 
against gun owners are incongruent with 
the attitudes of the majority of Congress 
and the American public as a whole. 

As someone has said here today. I 
think the distinguished Senator from 
New Hampshire (Mr. HUMPHREY), re
garding judicial nominees G. Harold 
oarswell and Clement Haynesworth, "if 
a nominee had a philosophy that was so 
out of step with the mainstream and 
the direction the country appears to be 
headed * * • then I think philosophy 
would enter into my thinking." 

I believe that Representative MIKvA's 
views are similarly out of step with the 
mainstream, and, like Carswell and 
Haynesworth, his philosophy must be 
taken into account. 

An illustration of my point is Mr. 
MIKVA's active endorsement of House 
Concurrent Resolution 109. 

That is the most recent. But before I 
address some of the things embodied in 
House Concurrent Resolution 109, I 
would just like to add parenthetically 
that Mr. MIKVA was one of only eight 
Representatives to support a bill to re
move the restriction on the mailing of 
salacious and pornographic material 
which might fall into the hands of chil
dren. I refer my colleagues to the CoN
GRESSIONAL RECORD, pages 20017 and 
20018. Now, back to House Concurrent 
Resolution 109. 

Among other things it states that it is, 
"the sense of the Congress that children 
possess both fundamental human rights 
and rights attributable to their status 
as children, and to call for enactment of 
Federal and State laws to implement 
such rights to the fullest extent possible 
and to grant children additional rights 
equivalent to the rights now possessed 
only by adults." 

On page 3, line 3, is the following: 
The right to be represented by skUlfullegal 

counsel, as an individual having rights and 
interests independent of any rights and in
terests that the parents or guardians of the 
child may have, 

So if the child does not want to go to 
church, or follow the rules at home, or if 
he wants to take his parents to court, 
according to this-according to the law; 
he could do so. 

It goes on to declare that these chil
dren 
may exercise rights equivalent to the rights 
that now may be exercised under Federal and 
State laws only by adults. 

Mr. President, families form the build
ing blocks of a stable society. It is neither 
the right nor the responsibility of the 
Federal Government to raise our chil-

dren, to determine exactly what their 
needs are, or to shape their political 
and religious beliefs. The needs that 
children have are best met through the 
institution of the family. 

In recent years there has been enor
mous expansion of the role of Govern
ment in our private lives. As our de
pendence on State action expands, the 
family is inevitably affected by the ef
fects of growing State intervention. The 
responsibility and privilege of the family 
to experience independence and to estab
lish its own norms is being usurped by 
"big brother." 

Finally, Mr. President, there is every 
reason to believe that Representative 
MIKVA, if confirmed, would view his role 
as a judge as one of activism and 
advocacy. 

In certain areas, executive impound
ment and the rights of debtors, he has 
specifically advocated judicial remedies 
to supplement legislation: "There is an 
important nonlegislative road to re
form." 

Such judicial activism is especially 
dangerous for a judge on the Court of 
Appeals for the District of Columbia. 
That court hears most of the appeals 
from decisions of the regulatory agen
cies-close to half of the total work load 
of the court and over a quarter of all 
appeals to appellate courts from such 
agencies. Representative MIKVA is 
clearly in favor of active regulation by 
Federal agencies. 

He would be likely to use the court as 
a tool for social change to encourage 
regulation by agencies he approves of 
and discourage action by agencies he 
feels have outlived their usefulness. He 
fits the mold of the activist lawyers who 
have played a key role in the latter part 
of this century. But a good lawyer does 
not necessarily make a good judge. 

A case in point is the late Judge Thur
man Arnold, appointed in 1942 to the 
D.C. Circuit Court of Appeals-the same 
court for which Mr. MIKVA has been 
nominated. In stepping down from the 
bench, Judge Arnold later reflected on 
his own incompatibility with the role of 
a Federal judge: 

I think it was my preference for partisan 
argument, rather than for impartial dE"
cision, that made me dissatisfied with & 
career on the appellate court. FUrthermore, 
I was beginning to doubt whether a person 
of my temperament could ever be an orna
ment to the bench. I was impatient with 
legal precedents that seemed to me to reach 
an unjust result. I felt restricted by the fact 
that a judge has no business writing or 
speaking on controversial subjects. A judge 
can talk about human Uberties, the rule of 
law above men, and sim111ar abstractions. All 
of them seemed to me dull subjects. To sum 
it up, a person who is temperamentally an 
advocate, as I am, is not apt to make a good 
judge. I could cite many examples of good 
advocates with whom I was acquainted who 
made bad judges, and since this is classified 
information, I must refrain. 

Mr. President, I believe that Congress
man MIKVA is, as Judge Arnold was, tem
peramentally an advocate. His strong 
views have put him in the thick of many 
controversial battles both in his career 
a.S an attorney and as a Member of Con-
gress. There is no reason to believe that 
his personality would change overnight 
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if confirmed for the Federal bench. In
stead, a Federal judgeship would be more 
likely to be another chapter in his career 
as an advocate of controversial social 
change. 

One of the major issues on which he 
would be likely to continue his activist 
role would be the area of crime control 
and gun control. His hardened opposi
tion to strict punishment of criminals, 
support for softer prison conditions, 
and support for restrictive firearms leg
islation put him out of step with the 
mainstream of American society. 

The political appointment of ABNER 
MIKVA would conflict with President Car
ter's and former Attorney General Bell's 
claims that we need a more professional, 
less political judiciary. And it would do 
so when there is already a complaint 
that the President, even without the 
Mikva appointment, has made the judi
cial appointment process too political. 

Mr. President, I believe that Mr. MIKVA 
is a sincere man, but I do not feel he is 
capable of exercising the temperament 
necessary in a judge, especially at the 
Court of Appeals level of the Federal 
judiciary. For this reason, and for the 
reasons outlined above, I must object to 
his nomination. 

Mr. KENNEDY. Mr. President, I yield 
5 minutes to the Senator from Maryland. 

Mr. SASSER. Will the Senator yield 
for a brief moment? 

Mr. SARBANES. I am happy to yield. 
Mr. SASSER. Mr. President, after 

careful deliberation, I have decided to 
cast my vote in favor of the nomination 
of Congressman MIKVA to serve on the 
U.S. Court of Appeals for the District of 
Columbia. 

I have had a number of calls from 
several of my constituents who perceive 
this nomination as a cause for concern. A 
substantial majority of my constituents 
in Tennessee are opposed to gun control. 
I have consistently represented that 
point of view. I have opposed all threats 
to the right of Tennesseans to legiti
mately possess firearms and I will con
tinue to do so. If I felt that the confirma
tion of ABNER MIKVA would threaten that 
right, I would not hesitate to vote against 
him. With this in mind, I have given 
this nomination close study. 

I am impressed by the testimony given 
in Congress, on MIKVA's behalf by some 
of his present and past colleagues in the 
House of Representatives who represent 
opinions on gun control that are simi
lar to mine and those of the people of 
Tennessee. For example, former Presi
dent Ford stated: 

Even though Representative Mikva and I 
have some philosophical and partisan differ
ences, he is a person of great integrity, 
ability and dedication. 

When Representative GUY VANDER 
JAGT of Michigan appeared before the 
Judiciary Committee he said: 

I specifically mention that Ab Mikva and 
I disagree on the subject of gun control. I, 
however, have no doubt in my mind that Ab 
Mikva has the integrity and fairness to in
terpret the law the way the law was written, 
not the way he wished it may have been 
written. 

Congressman VANDER JAGT and Con
gressman RoBERT MICHEL, were then 

asked, if they were convicted or indicted 
on firearms offense, if they would have 
any compunction about going before 
Judge MIKVA. 

Congressman VANDER JAGT answered: 
I would pray I was sent before the kind of 

judge with the kind of integrity and fairness 
that I know Ab Mikva would exemplify as a 
judge. 

Congressman MICHEL responded: 
I would have to certainly echo those senti

ments. 
I would have all the assurance in the world 

that I would get fair treatment and the law 
would btl followed to the letter. That is the 
thing I think we are looking for. 

House Speaker O'NEILL said of con
gressman MIKVA: 

I have always found him ready to look at 
both sides of an argument. He brings a basic 
sense of fairness and balance to every dis
cussion. 

Ab Mikva is able to disagree without being 
disagreeable. He understands that reasonable 
men can differ without thinking less of each 
other. 

His service as an elected official has 
been impressive, testimony in support of 
his nomination given by Democrats and 
Republicans, liberals and conservatives, 
have given the highest words of praise 
for Congressman MIKVA. 

Mr. President, Congressman MIKVA 
has impressed those who have served 
with him with his integrity-that he can 
be taken at his word. 

His position on gun control is of con
cern to me and many people in Tennessee 
have let me know that it concerns them 
~ts well. 

It is, therefore, in.portant to me to 
note statements that the Congressman 
has made on the subject of gun control. 

I intend to, and expect, to leave my ad
vocacy behdnd the minute I take the oath of 
office. The judge ought not make the law, and 
ought not advocate changes in the law. The 
judge ought to interpret the law as policy 
makers decide. 

My views on gun control have been those of 
a policy maker ... I would oppose the at
tempt to change the gun policy of this coun
try by judicial fiat. 

I can say unequivocally that I would apply 
the constitution and the laws to the best of 
my knowledge as they were written and not 
the way I wish they were (written). 

The cannons and the statutes are very 
clear that a judge ought not sit on a case 
wh'ich he can not make the decision 1m
partially, and ought not sit in a case where 
it appears he is not impartial. And I would 
observe those strictures very seriously. 

Mr. Pres:dent, it is clear that Con
gressman MIKVA and I do not share the 
same opinions on the issue of gun con
trol. But, in light of his high qualifica
tions and personal attributes, I do not be
lieve this difference should stand in the 
way of his serving on the Court of Ap
peals. Further, I believe that Congress
man MIKVA's statements on gun control 
which he presented in his confirmation 
hearings can be taken at face value by 
the people of the United States. Accord
Ingly, I shall vote for h's confirmation. 

Mr. SARBANES. Mr. President, I am 
pleased to rise in strong support of the 
nomin~tion of ABNER MIKVA to serve on 
the U.S. Court of Appeals for the Dis
trict of Columbia. It is not often that 

we have the opportunity to pass favor
ably on a man or a woman with the dis
tinguished qualities which ABNER MIKVA 
brings to this position: qualities of in
telligence, of character, of integrity, of 
dedication to the Nation. 

AB MIKvA's entire career has been one 
of service to this country in keeping with 
our very finest traditions. Those quali
ties of distinction ought to transcend 
differences that any of us may have with 
respect to one or another of the substan
tive issues on which, over a long public 
career, he has taken 3 stand. 

Mr. President, AB MIKVA's career 
from the very beginning has been 
marked by quality. The dean of the Uni
versity of Chicago Law School, Dean 
Levi, in commenting on this appoint
ment, said the following, and I want to 
read just a moment from this letter to 
the chairman of the Senate Committee 
on the Judiciary: 

I have known Mr. Mikva since he was a 
student at the University of Chicago Law 
School, from which he graduated in 1951. 
Mr. Mikva was a member of an exceptionally 
able postwar law school class which reflected 
the drive and maturity of returning veterans. 
His record in law school, in every way, was 
outstanding. He was elected to Phi Beta Kap
pa in his first year and to Coif in his third 
year. In his last year, he was editor-in-chief 
of the University of Chicago Law Review. 
His scholastic attainments, the high regard 
in which he was held by members of the law 
faculty, and their belief in his promise re
sulted in Justice Sherman Minton taking 
him for his law clerk in the following year. 

Since that time, his career has been a full 
one, both in practice and in elected public 
office at the State and national levels. As part 
of that full career, he has partlcipa ted in the 
activities of the organized bar (for ex
ample, serving on the board of manager of 
the Chicago Bar Association) and he has 
contributed articles to the scholarly law 
journals of the University of illinois, North
western University, and the University of 
Chicago. He has been a thoughtful and 
scholarly member of the bar. 

For many years, it has been widely recog
nize that he has the qualities which can 
make a great judge, not the least of which are 
an inherent sense of fairness and the ana
lytical abllity and sense of history so im
portant for the separate role of the judici
ary. 

ABNER MIKVA interrupted his early col
lege years at the age of 17 to go into 
the Armed Forces of the United States 
to serve his country in the Second World 
War. After the war he attended the Uni
versity of Chicago Law School where, as 
Dean Levi has pointed out, he estab
lished a brilliant academic record. He 
clerked for Justice Sherman Minton in 
the Supreme Court of the United States. 
He practiced law in the city of Chicago 
for close to 20 years, and was elected to 
the illinois House of Representatives, 
where he served from 1957 to 1966 and 
was chairman of the committee on the 
judichry of the Illinois House of Repre
sentatives. 

He oame to the Congress of the United 
States in 1969 until 1972, and again in 
1975 until the present. 

Throughout his career, anyone who 
has come into contact with ABNER MIKVA 
and who has had the opportunity to 
know him and to work with him, as I 
have, is prepared to testify to the ex-
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traordinary qualities which ABE MIKVA 
brings to any task which he undertakes. 

Mr. President, in the testimony before 
the Senate Judiciary Committee, there 
was an extremely thoughtful and moving 
statement made by BoB MICHEL, Con
gressman from the State of lllinois and 
the Republican whip of the House of 
Representatives. I want to quote from 
his comments before the committee: 

I am here because I have observed Ab 
Mlkva in debate over a period of years. I 
have seen him in the midst of complex and 
protracted policy discussions on the floor of 
the House. And I have always been impressed 
with his ab111ty to state his convictions 
clearly and forcefully but without animosity 
or personal attacks. I have been impressed 
with his personal integrity and his essential 
character. In short, Ab Mikva has the kind 
of temperament that seeks answers for ques
tions, not scapegoats to blame. 

To those who may find it strange to find 
a. Republican like me saying nice things 
about a. Democrat like Ab :W..ikva, I can only 
say that thank God we live in the kind of 
country where such a thing can happen. We 
have disagreed on issues, but we have come 
to respect each other as human beings. In 
too many nations of the world, political dis
agreement results in the winner executing 
the loser. In other nations there is no such 
thing as true political disagreement a.s we 
know it. But in the United States, conserva
tives and liberals can disagree on practically 
everything but still recognize in each other 
essential character traits that are admirable. 

Integrity knows no political party. Honesty 
bears no partisan label. Patriotism is not the 
private priority of any ideological viewpoint. 

Integrity, honesty, patriotism-that is not 
a bad combination of character traits for 
any person and most certainly for a. judge. 
Add to that Ab's experience as a member of 
the Judiciary Committee and his endorse
ment by the American Bar Association, and 
you have what I believe is a. first-rate 
nominee. 

Integrity, honesty, patriotism, intel
lect, character. BoB MicHEL said it all 
when he recognized, as someone from the 
opposite side of the aisle who disagreed 
with the substance of many of AB MIKVA's 
policies, that he had such deep respect 
for his personal character as to see that 
he would be an outstanding judge. 

Mr. President, we have before us a 
man of great quality, great fairness, 
great decency. He should be confirmed 
by the Senate of the United States. 

Mr. THURMOND. I yield such time as 
he may require to the distinguished Sen
ator from New Hampshire <Mr. HUM
PHREY). 

The PRESIDING OFFICER. The Sen
ator from New Hampshire is recognized. 

Mr. HUMPHREY. I thank the Chair. 
Mr. President, like Senator JEPSEN, I 

have a mutual friend who thinks highly 
of Representative .ABNER MIKVA. As a 
matter of fact, this mutual friend is also 
a Member of the House of Representa
tives and we discussed this over dinner 
last night. 

In my opposition I do not question the 
references of Mr. MIKVA or, indeed, his 
integrity, honesty, or patriotism. No one 
has raised that issue. That is not a mat
ter under any question. 

But what is under question is whether 
Mr. MIKVA will be a judicial activist, 
whether he will use the bench for reform. 

Our distinguished colleague from Mon
tana, I am glad to observe, put a direct 

question to Mr. MIKVA during the Judi
ciary Committee hearings, asked him 
whether or not he would be a judicial 
activist and, of course, Mr. MIKVA re
plied, as these nominees always will, 
"Of course not, I wouldn't think of that. 
If Congress has not acted on a matter, 
then I certainly would not." 

Well, Mr. President, certainly, no 
nominee for the Federal bench will come 
before the committee and say, "Don't 
confirm me, don't pass my nomination 
down to the floor, because if confirmed 
I will be a judicial activist. I will make 
law by judicial fiat." 

No one will say that. 
So, I think we have to ask ourselves 

to which statement we will give great 
credibility, his denial before the Judi
ciary Committee or his statement in the 
law review I alluded to earlier in which 
he said that he regards the bench as 
' 'an important nonlegislative road to 
reform." 

I think that is the central issue, Mr. 
President. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. DURKIN. Mr. President, Senator 
KENNEDY indicated he would yield me 2 
minutes. 

Mr. THURMOND. I yield the distin
guished Senator from New Hampshire 2 
minutes. 

Mr. DURKIN. I thank the distin
guished Senator from South Carolina. 

Mr. President, I want to make the REc
ORD very clear, I am totally opposed to 
federally enforced gun control. I do not 
think it will work. 

Mr. President, if we like the Depart
ment of Energy, we would love an agency 
embarked on Federal gun control. 

I do not think the Mikva nomination 
has absolutely anything to do with gun 
control. I think he has a distinguished 
record in the House. I think there would 
be very little area to get involved with 
gun control on the appellate court. 

I think it is too bad, I think it hurts 
the cause of those of us who are opposed 
to Federal gun control, to mix this nom
ination up with the issue of gun control. 

I do not think there will be legislation 
that would pass this Chamber or the 
House imposing Federal gun control. If 
there is, I would oppose it. 

But I think his record, Congressman 
MIKVA's record, speaks for itself. 

He has been an excellent Member of 
the Congress and he will be an excellent 
member of the court. 

Mr. President, I realize time is a prob
lem. I yield back my time. 

Mr. KENNEDY. I yield 3 minutes to 
my colleague from Massachusetts. 

The PRESIDING OFFICER <Mr. SAR
BANES). The Senator from Massachusetts. 

Mr. TSONGAS. I thank the Senator for 
yielding. 

Mr. President, one of the issues that 
has not been raised here is the issue of 
the capacity and willingness of good peo
ple to serve in Government. 

In the State of Massachusetts, there 
are elections being held today and they 
cannot find enough people to warrant 
having primaries. It is the whole process 
of disinterest ir.. which the public process 
continues. 

Here is an example of where an indi
vidual whose credentials are outstanding, 
whose personal record is impeccable, 
seems to be in some difficulty in terms of 
his confirmation because of a view he has 
that is representative of his particular 
congressional district. 

I served with Mr. MIKvA for 4 years in 
the House. I think anyone who was in a 
similar position could only come before 
this body and recommend him to his 
colleagues. 

It seems to me that if we ever get to 
that point where people like AB MIKVA 
are not confirmed, are discouraged from 
participating in the process, the loss is 
not perhape to him, but to the country 
as a whole. 

I hope the nomination will not only 
be confirmed, but confirmed with a ma
jority of such substance that the word 
will go out quite clearly that this country 
needs and wants people of that caliber 
serving in all its branches. 

I yield back the remainder of my time. 
Mr. KENNEDY. I yield myself 1 min

ute. 
The PRESIDING OFFICER. The Sen

ator from Massachusetts. 
Mr. KENNEDY. Mr. President, I want 

to acknowledge the work on this nomi
nation of our colleague on the Judiciary 
Committee <Mr. BIDEN) who chaired the 
hearings and has taken a great interest 
in this nomination. I want to thank the 
ranking minority member (Mr. THUR
MOND) and t~e other Members for the 
bipartisan cooperation and help and sup
port they have given the total range of 
the judges. 

This will be the last vote on this group 
that has come up. 

We have worked together. There have 
been areas of some difference on some of 
the nominations, but I want to thank 
them. 

Mr. THURMOND. Mr. President, I 
thank the distinguished chairman of the 
committee for his kind words. It has 
been a pleasure to work with him on the 
judicial nominations. 

Mr. NUNN. Will the Senator yield me 
1 minute? 

Mr. KENNEDY. I yield 1 minute to the 
Senator. 

Mr. NUNN. Mr. President, I intend to 
vote for this nomination. I do so in spite 
of the fact that this particular nominee 
has been in favor of gun control and I 
have consistently opposed it. 

But if we in this body start turning 
down people who are recommended by 
the President of the United States for the 
Federal bench because of a philosophical 
position they might have on one issue, 
then we have succumbed to, I think, the 
worst kind of one-issue politics. 

We see it decried all over the country. 
We in this body time after time talk to 
each other about how one-issue politics 
can really sway us, and should not. 

Well, this is the time to decide whether 
that will happen. 

I might have a nominee that comes up 
here in 2 weeks or a month that happens 
to be in favor of some position like re
suming the draft. He may have made a 
speech on it once or twice. 

Will we vote him down because of that 
position? 

I do not believe in judicial activism. 
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But I do believe that this Congress of the 
United States has to stand up every now 
and then in spite of our own individual 
views and in spite of political causes and 
say that we are not going to be run by 
one-issue groups. 

I would be the first to say that I am 
opposed to gun control. I will continue to 
be opposed to gun control. But I do plan 
to support this nomination. I hope my 
colleagues do likewise. 

Mr. President, I am totally opposed to 
gun control, but I am for this nomina
tion. 

Mr. STONE. Will the Senator yield to 
me? 

The PRESIDING OFFICER. The Sen
ator's time has expired. 

Mr. KENNEDY. One minute to the 
Senator from Florida. 

Mr. STONE. Mr. President, this is a 
very difficult vote for me. I was against 
voting for confirming this nominee. But 
having checked most closely on the issue 
of whethe:r the nominee is thought, by 
his colleagues and those who have 
worked with him over the years, to be 
not only able, but willing and desirous
not to vote a philosophy, not to judge on 
the basis of a philosophy, but to judge 
on the basis of precedents of law-based 
on that I find that I really ought to vote 
for the confirmation. 

Though, as other Senators who have 
spoken here today, I have consistently 
voted against Federal gun control and 
will continue to do so, based on that one 
issue, that the man not only says him
self that he will vote on the basis of the 
law and the facts and not on his per
sonal predilections, but on the fact that 
almost all, if not all, of his colleagues 
testified about that factor in him, testi
fied that wav, I think it would be wrong 
to vote "no" in a circumstance like that. 
So I will vote "yes." 

Mr. THURMOND. Mr. President, I 
yield to the distinguished Senator from 
Virginia such time as he may require. 

Mr. HARRY F. BYRD JR. Mr. Presi
dent, there is, I think, a serious consti
tutional problem involved in regard to 
the nomination of Congressman ABNER 
MIKVA to be judge for the Circuit Court 
of Appeals for the District of Columbia. 

Article 1, section 6, clause 2 of the 
Constitution states: 

No Senator or Representative shall, during 
the time for which he was elected, be ap
pointed to any civil Office under the Author
ity of the United States, which shall ha.ve 
been created, or the Emoluments wtoereof 
shall ha.ve been increased during such time. 

Thus, it seems clear that no Member 
of Congress may be appointed to a Fed
eral office when the salary of that office 
is increased at any time during the term 
for which the Member has been elected. 
The term for which Congressman Mr<V4, 
was elected will not end until January 2, 
1981, whether or not the Congressman 
resiJms his present position. Under exist
ing law, on October 1, the salary of the 
job for which he h~t., been nomtn::tted 
will be increac:ed. Congressman MIKVA 
is sauarelv wtthin the prohibition set 
fort.h in the Constitnt.ion. 

The Virginia constitution has similar 
restrictions in regard to appointments 
of legislators to judicial positions during 

the terms of office to which they were 
elected. I faced this situation as a mem
ber of the Virginia Senate. 

While on constitutional grounds I can
not vote to confirm the nomination of 
Mr. MrKVA as a Federal judge, I also have 
reservations as to whether Congress
man MIKVA, although a fine man, is one 
whose activist temperament is suited to 
the office of U.S. judge. 

Mr. KENNEDY. Mr. President, there 
is a response to the constitutional issue 
which has been raised by the Senator 
from Virginia. 

Question has been raised by the Sena
tor from Idaho regarding the constitu
tionality of this appointment under 
article I, section 6, clause 2 of the con
stitution. 

I will not go into the details of this 
argument, but it was most certainly 
considered and weighed by the Judiciary 
Committee. We agreed, in reporting this 
nomination, that there was no constitu
tional bar to Congressman MIKvA's 
nomination. 

I ask unanimous consent that two 
Justice Department memoranda on this 
issue be printed in the RECORD. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

MEMORANDUM FOR THE ATI'ORNEY GENERAL 

Re Appointment of Congressman Mikva. a.s a. 
Federal Judge. 

This is in response to the informal request 
of the Senate Judiciary Committee for the 
views of the Department of Justice regard
ing a.n unsigned memorandum dated July 2, 
1979, taking the position tha.t Article I, Sec
tion 6, Clause 2, of the Constitution ba.rs 
Congressman Abner Mikva. from appoint
ment during the present Congress as a judge 
of the United States Court of Appeals for 
the District of Columbia Circuit. That posi
tion rests on factual assumptions which a.re 
untenable and in constitutional analysis 
which, in our view, is a.t odds with the plain 
la.ngua.ge and settled interpretation of Art
icle I , Section 6, Clause 2. The constitutional 
provision reads a.s follows: 

" No Senator or Representative shall, dur
ing the Time for which he wa.s elected, be 
appointed to a.ny civil office under the Au
thority of the United States, which shall 
ha.ve been created, or the Emoluments where
of shall ha.ve been encre3.sed during such 
time; a.nd no Person holding a.ny Office under 
the United States, shall be a. Member of 
either House during his Continuance in 
Office." 

The memorandum argues tha.t wisdom dic
tates tha.t Congressman Mikva.'s appoint
ment as a. judge be deferred beyond the expi
ration of his current congressional term, 
which began in January of 1979. The core 
premise of this assertion, as stated on pa.ge 1 
of the memorandum, is that "existing law 
will operate to increase the compensation of 
circuit judges during Representative Mlkva's 
present term of office." However, the pre
mise-namely, tha.t the compensation of fed
eral judges must in fact increase during the 
precent Congress-is speculative. 

Federal a.ppella.te judges a.re compensated 
a.t rates determined under § 225 of the Fed
eral Salary Act of 1967, Pub. L. 90-206, 81 
Stat. 643, as amended, 2 U.S.C. §§ 351-361, 
a.nd adjusted pursuant to the Executive 
S3.larv Cost-of-Livin~ Ad1nst ment Act. Pub. 
L. 94-82 , 89 Stat, 422, 28 U.S.C. § 461. Pursu
ant to § 205(a.) (1) of the Executive Salary 
Cost-of-Living Act , the affected sa.la.ry ra.te 
of federal judges is to be adjusted by a per-

centa.ge of the salary ra.te equal to the over
all percentage adjustments made in the 
rates of pay under the General Schedule. 
Adjustments in the rates of pa.y under the 
General Schedule are governed by the Fed
eral Pay Comparability Act of 1970, Pub. L. 
91-656, 84 Sta.t. 1946, 5 u.s.c. § 5305 et seq. 
It provides tha.t the President is to direct his 
agent to prepare annually a. report which 
compares rates of pay in the statutory pa.y 
system with rates of pay for the sa.me levels 
of work in the private sector, a.nd recom
mends appropriate adjustments of the for
mer. After considering the report a.nd the 
findings of a.n Advisory Committee on Fed
eral Pay, the President is to adjust statutory 
rates of pay accordingly. That adjustment 
becomes effective in October of the appli
cable year. Alternatively, the President, in 
view of economic conditions affecting the 
general welfare, ma.y prepare a.nd transmit to 
Congress before September 1 of each year 
a.n alternative plan incorporating salary ad
justments tha.t he considers appropriate. 
Such a.n alternative a.lso becomes effective 
in October, and it is to continue in effect 
unle~s. within a stated period, either House 
of Congress adopts a resolution disapprov
ing the alternative pla.n. If a disapproval 
resolution is adopted, the salary adjustments 
for the statutory pa.y system recommended 
by the Advisory Committee on Federal Pa.y 
a.re to become effective. 

A fundamental element of the foregoing 
statutory scheme is that salary adjustments 
a.re triggered by action of the President, 
which for 1979 has not yet occurred and 
wlll not necessarily occur under the statu
tory scheme until September. Moreover, once 
a. Presidential decision is transmitted to Con
gress, it remains possible that Congress will 
assure that no salary increases may occur 
in a.ny event, for Congress could well enact 
legislation, as it has in the past, preventing 
upward salary adjustments. rn short, it is 
incorrect to assert tha.t, at the present time, 
it is known a.s a. fa.ct tha.t the salary of 
federal appellate judges w111 rise this yea.r or, 
indeed, during this Congress. 

n 
Thus, the issue in the present circum

stance is not whether Congressman Mikva. 
ma.y be appointed to a. judgeship the emolu
ments of which ha.ve already been increased, 
but rather whether he ma.y be appointed to 
a. judgeship as to which the emoluments may 
be increased subsequent to his appointment. 
To hold tha.t in the latter situation he is 
precluded from appointment, it would be nec
essary to construe Article I, Section 6, Clause 
2 a.s barring the appointment of a. member 
of the Congress to a. civil office during the 
term for which he has been elected prior 
to the time when the emoluments of the 
office have been increased. Tha.t interpreta
tion is plainly a.t odds with the language 
of the constitutional provision itself, which 
establishes tha.t no member of Congress 
"shall ... be appointed" to a. civil office the 
emoluments of which "shall have been en
creased" durinP; the term for which the mem
ber wa.s elected. Bv ut111zing the future tense 
when referring to an appointment, while em
ploying the future perfect tense to refer to 
a.n increase in emoluments. the provision on 
its face plainly shows an intention of pre
venting a.n appointment only when an in
crease in the emoluments of an office pre
cedes a.n appointment to that office. 

The importance of carefully construing the 
literal la.ngua.ge of the constitutional pro
vision is underscored in the opinion of At
torney General Ramsey Clark. 42 Ops. A.G. 
381 (1969), which concludE'd tha.t it did not 
disqualify Con~ressman J ·a.ird from appoint
ment a.s Secretary of Defense. The essential 
foundation of the Clark ooinion wPs the 
language of the constitutional proscription, 
which, it wa.s held. "clea.rlv does not apply 
to a.n increase in compensation which ts pro-



September 25, 1979 CONGRESSIONAL RECORD-SENATE 26047 
posed subsequent to the appointment." Fur
thermore, he held it did not apply where ". . . 
it is possible but not certain at the time 
of the appointment that a proposed salary 
increase for the appointee may receive final 
approval at a future date." 42 Ops. A.G., at 
382. This reasoning, which is directly applica
ble to the present case, is as follows: 

It is my view that, notwithstanding sub
mission of any salary increase recommenda
tions in the Budget message, the salaries in 
question will not 'have been increased' 
within the mooning of the constitutional 
prohibition so long as Congress may still 
exercise its power of disapproval. Assuming 
that you [Congressman Laird] are, in the 
normal practice . . . , nominated, confirmed, 
and appointed as Secretary of Defense within 
a few days following the inauguration, i.e., 
during the period in which it remains uncer
tain whether Congress may disapprove the 
Presidential salary recommendations, I be
lieve your appointment will not be precluded 
by this constitutional clause. I d. at -382-83. 

Just as Attorney General Clark concluded 
that before an increase in the emoluments 
of an otHce is certain, an appointment to a 
civil Office of a sitting Congressman is valid, 
so in the present circumstances, until such 
a salary increase has become an accom
plished fe.ct, Congressman Mikva's appoint
ment is permissible pursuant to Article I, 
Section 6, Clause 2. 

The memorandum attempts to distinguish 
the Clark opinion on the ground that the 
salary statute in effect at that time is dif
ferent from the present salary statute in 
that under the current arrangement, some 
salary adjustment will go into effect unless 
the Congress as a whole, as opposed to one 
House alone, takes affirmative legislative ac
tion to prevent this eventuality. According 
to this view, present law makes it somewhat 
more difficult for Congress to prevent a salary 
increase. However, whatever else may be said 
about the distinction, it is simply not ger
mane to the reasoning of the Clark opinion. 
The opinion, in summarizing the applicable 
statutory scheme, emphasized that ". . . it 
will be uncertain whether there w111 be any 
increase in Cabinet salaries until March 1, 
or such earlier date as Congress may take 
definitive action manifesting that it will 
not disapprove such increase." 42 Ops. A .G., 
at 382. (Emphasis supplied.) The precise 
nature of "definitive action" by Congress was 
not an issue in the Clark analysis. Rather, 
the crucial point was the uncertainty of a 
salary increase at the time of Mr. Laird's 
appointment. Furthermore, nothing in the 
language of the constitutional provision sug
gests that it shall operate only when it may 
be relatively less difficult for Congress ·to pre
vent there being an increase in the emolu
ments of an office. Rather, the critical point 
is whether there has been an "appointment 
of a legislator to an office the compensation 
of which 'shall have been' increased prior to 
the making of such appointment." 42 Ops. 
A.G. at 381-82. (Emphasis in original.) 

The memorandum also suggests tha.t the 
present case is covered by the opinion of 
Attorney General Brewster in 1882, 17 Ops. 
A.G. 365, holding that a former member of 
Congress could not be appointed to an office 
in view of the proscription of Article I Sec
tdon 6, Clause 2. However, the memorandum 
neglects to note that the situation under
lying the Brewster opinion is fundamentally 
distinguishable from that obtaining here. 
In the Brewster case, a former Senator, whose 
term was to expire in March of 1883, resigned 
from the Senate in 1881 to accept appO'lnt
ment as Secretary of the Interior. He subse
quently resigned from that position, returned 
to private life, and came under consideration 
for appointment to the office of tariff com
missioner, which was created by legislation 
enacted on May 15, 1882. It is obvious that 
the former Senator could not have been ap-

pointed to the newly-created position until 
after it had in fact been created. Thus, as 
Attorney General Clark stressed in his opin
ion when discussing the 1882 Brewster hold
ing, it rested on a crucially distinguishable 
factual foundation, and as such it "has no 
bearing on [the present] situation." 42 Ops. 
A.G. at 383.* 

In summary, the language and settled in
terpretation of Article I , Section 6, Clause 2 
establishes that Congressman Mikva is not 
barred from appointment to a federal judge
ship. 

III 

It should be further noted that, contrary 
to the view expressed in the memorandum, 
even if a salary increase for federal judges 
generally were to come into effect , the Con
gress could by legislation exempt from cov
erage of the salary increase the office to 
which Congressman Mikva may be appointed. 
Such a step has been taken in the past. For 
instance, in 1909, President Taft sought to 
appoint Philander Knox as Secretary of 
State, although in the prior year the com
pensation for that office had been increased. 
A bill was introduced and enacted to reduce 
the salary of the office to the previous level 
in order to avoid a constitutional difficulty. 
See 43 Cong. Rec. 2205, 2390-2403. The same 
type of measure was taken with respect to 
the appointment of Senator Saxbe to the of
fice of Attorney General. See Pub. L. 93-178, 
87 Stat. 697 (Dec. 10, 1973). Accordingly, even 
in the event that a salary increase were to 
become effective prior to the appointment of 
Congressman Mikva, which is not the situa
tion presently existing, he would not thereby 
be neceEsarily barred from appointment as 
a federal judge. 

JOHN M. HARMON, 
Assistant Attorney General, Office of 

Legal Counsel. 

MEMORANDUM FOR THE ATTORNEY GENERAL 

Re Appointment of Congressman Mikva as 
Federal Judge. 

This memorandum addresses the argu
ments made in a letter dated July 16, 1979, 
from James Featherstone, General Coun
sel of the National Rifle Association (NRA), 
to Senator Joseph Biden concerning the con
stitutional eligibiUty of Congressman Abner 
Mikva to appointment to the U.S. Court of 
Appeals for the District of Columbia Circuit. 
That letter substantially reiterates the con
tentions contained in an unsigned memo
randum dated July 2, 1979, to which I re
sponded in my memorandum to you of July 
11, 1979. However, in order to clarify the is
sues, after summarizing our position, we will 
discuss certain of the main points advanced 
by the NRA in its recent letter. 

It is our conclusion that, under present 
statutory arrangements, Congressman Mik
va's appointment to a federal judgeship is 
not barred by Article I, Section 6, Clause 2 
of the U.S. Constitution. First of all, since no 
increase in the emoluments of federal judges 
has to date come futo effect during this Con-

* Moreover, it should be noted that if the 
opposite interpretation from the one sup
ported by the language and settled analysis 
of the constitutional provision were followed, 
and it were held that a sitting Congressman 
could not be appointed to an office the emol
uments of which were increased after his 
appointment, then Congress, by enacting a 
salary increase after the President had ap
pointed a federal judge, would thereby retro
actively invalidate the appO'lntment of a 
judge who had been a Congressman at the 
time of his appointment. This would, in ef
fect , amount to the removal of such an officer, 
wnd thus would circumvent the constitution
ally-mandated process of impeachment as 
the only existing method for removing fed
eral judges. 

gress, we are thus dealing with a situation 
in which there is a prospect--but no present 
reality-of such an increase. Accordingly, the 
question is whether appointment to a federal 
judgeship of a sitting Congressman is barred 
by the possibility of a future salary increase 
for judges during the term for which the 
Congressman was elected. The plain language 
and settled executive interpretation of Arti
cle I, Section 6, Clause 2, firmly support the 
view that a sitting Congressman is not barred 
from appointment in such oircumstances. 
Second, even if a salary increase were to 
occur prior to the appointment of Congress
man Mikva, it is our position that Congress 
is constitutionally empowered to exempt 
from coverage of the increase the office to 
which Congressman Mikva may be appointed. 
Such practice has both historic (the appoint
ment of Senator Knox as Secretary of State) 
and modern (appointment of Senator Saxbe 
as Attorney General) precedent, each of 
which is referred to in our earlier memoran
dum. 

The NRA, in responding to these argu
ments, has stated quite clearly, at page 2 of 
its July 16 letter, that its position is that 
under existing statutes "the compensation 
of federal judges must increase during the 
present Congress." This is simply incorrect. 
It is possible for Congress, by means of legis
lation, to block a salary increase for judges 
during the present Congress; we do not now 
know what course Congress will take. 

Further, the NRA letter makes plain that 
its position is that all sitting Congressmen 
are barred from appointment to federal 
judgeships, or any other "civil Office" for 
purposes of Article I , Section 6, Clause 2, 
until after the end of their term as Congress
man. Such reasoning rests on the premise 
that the federal salary statutes, by providing 
for the possibllity of annual adjustments in 
government salaries, disqualify all active 
Congressmen because, after their appoint
ment to a civil office, the office to which they 
had been appointed may have its compensa
tion adjusted upwards. Such an extreme view 
fails to take account of the plain wording of 
Article I, Section 6, Clause 2, which estab
lishes that no member of Congress "shall ... 
be appointed" to a civil office the emoluments 
of which " shall have been increased" during 
the term for which the member was elected. 
(emphasis added). As we noted in our earlier 
memorandum, by utllizing the future tense 
when referring to an appointment, while em
ploying the future perfect tense to refer to 
an increase in emoluments, on its face the 
provision displays a clear and unambiguous 
intent of preventing an appointment only 
when an increase in the emoluments of an 
office precedes an appointment to that omce. 

In response, the NRA letter seems to sug
gest that our position treats differently the 
provision's language "shall have been created 
.- .. during such time" referring to an office 
and the language "shall have ,been in
creased . . . during such time" referring to 
the compensation. Yet, if we understand that 
suggestion correctly, the opposite is in fact 
the case. For it is clear that a Congressman 
cannot be appointed to a civil office before 
that office has been created. Thus, the con
stitutional language referring to the crea
tion of offices must be taken to refer to a 
situation in which an office is created dur
ing a Congressman'c; term at a certain mo
ment, and after that moment but before 
the end of the term the Congressman is ap
pointed to that office. Such an appointment 
under Article I , Section 6, Clause 2, is 
barren. In precisely analogous fashion, with 
respect to the language regarding an in
crease in emoluments, such language must, 
in our opinion, be taken to refer t o a situa
tion in which the emoluments of an office 
are increased during a Congressman's term 
at a certain moment, and after that time 
but before the end of the term the Con-



26048 CONGRESSIONAL RECORD- SENATE September 25, 1979 
gressman 1s appointed to that office. In 
short, the two situations should be viewed 
in parallel terms. That reasoning leads to 
our conclusion that unless emoluments for 
an office have been increased prior to ap
pointment, the Constitution presents no bar 
at all. 

Further, the NRA's July 16 letter rather 
h1.explicably asserts that Attorney General 
Clark's decision regarding the appointment 
of Congressman Laird to the Office of Sec
retary of Defense does not lend support to 
the conclusion that Congressman Mikva's 
appointment would be constitutional. In 
fact, the Clerk opinion directly supports that 
view. Under the statute of concern in the 
Clark opinion, the President was authorized 
to include recommendations for salary in
creases, if any, in his budget message to 
Congress; the recommendations were to be
come effective no earlier than 30 days fol
lowing the transmittal in the President's 
budget message unless they were disapproved 
by Congress. Under these circumstances, Mr. 
Laird would have been a member of the 
91st Congress when the recommendations for 
salary increases were transmitted, but Secre
tary of Defense when they became effective. 
See 42 Ops. A.G., at 382. On this basis
which if anything is less favorable than the 
present factual situation-Attorney General 
Clark reasoned that the appointment would 
be valid, for the proscription of Article I, 
Section 6, Clause 2 does not apply were 
" ... it is possible but not certain at the time 
of the appointment that a proposed salary 
inct·ease for the appointee may receive final 
approval at a future date." 42 Ops. A.G., at 
382. That reasoning applies directly to this 
case, in which it is possible, but not cer
tain, that a salary increase may receive final 
approval at a future date. 

In response to the contention that even 
if, in the future, a salary increase for federal 
judges were to come into effect before Con
gressman Mikva were appointed to the fed
eral bench, Congress still could by legislation 
exempt from coverage of the salary increase 
the office to which the Congressman may 
be appointed, the July 16 memorandum 
merely repeats points earlier advanced. The 
short answer is that although this point has 
been debated in the past--for example, by 
Professor Kurland-Congress quite correct
ly, has not accepted the suggestion that Ar
ticle I, Section 6, Clause 2 stands in the way 
of such a procedure. 

JOHN M. HARMON, 
Assistant Attorney General, 

Office of Legal Counsel. 

• Mr. BRADLEY. Mr. President, I rise 
to support the nomination of our col
league, ABNER MIKVA, for a seat on the 
U.S. Court of Appeals for the District of 
Columbia. 

ABNER MIKVA is one of those rare in
dividuals who grace and do honor to 
any institution with which he is con
nected. As a longtime Congressman from 
illinois, he has served on the Judiciary 
Committee and the Ways and Means 
Committee for many years. There he 
has gained a reputation that any of us 
woulct envy. He is respected by his col
leagues beyond party, beyond political 
philosophy, and beyond ideology. He is 
universally considered one of the most 
intelligent Members of the other body. 
His integrity is unchallenged. His dedi
cation to the causes he champions never 
flags. No one has ever accused him of 
trimming his sails to meet changing po
litical winds. In fact, his service in that 
body might well have not been inter
rupted had he done so. 

The high regard with which he is 

held in that body has been testified to 
by the leaders and other Members who 
have supported his nomination. It is not 
every day that the minority leader, the 
minority whip, the leaders of conserva
tive factions of the Republican mem
bership, and a former Republican Presi
dent, all support the nomination of a 
liberal Democrat by a Democratic Presi
dent. 

Now, to be sure, their support may be 
tinged with a little enlightened self-in
terest. As they humorously suggested. AB 
MIKVA is a hard man to beat in the 
House of Representatives, and they are 
more than a little pleased to kick him 
upstairs where they do not have to con
tend with him. 

I do not believe that the kind of sup
port that AB MIKVA has gotten is really 
based upon such considerations. He has 
been recognized by his colleagues, by the 
President, by the selection commission 
that recommended him unanimously, as 
perhaps the most qualified person to take 
a seat on this court. Those of my col
leagues who have had a chance to work 
with him in the past, know his qualities. 
I only regret that I have not had a 
chance to do so myself. But because of 
what I know about him, I support his 
confirmation, and I urge the rest of the 
Senate to do so.e 
• Mr. DOLE. Mr. President, I oppose the 
nomination of ABNER MIKVA for the Dis
trict of Columbia Court of Appeals. We 
have heard many arguments in favor of 
Representative MIKVA's character-that 
he is a man of integrity and social con
sciousness, that he has much experience, 
that he is fair. 

While I do not question all these acco
lades, I must weigh them in the balance 
against those qualities which I feel a jus
tice should possess. He represents the 
scales of justice when he sits at the 
bench, and we have an obligation to our 
constituents to see to it that those scales 
are not overly balanced for or against 
one side. A judge should be impartial 
when faced with a case on appeal. He 
should not allow his own emotions and 
political prejudices to blind him to one 
side while enlarging his view of the other. 

In asking myself whether ABNER 
MIKVA is fit to act in this impartial man
ner while on the bench, I cannot help 
but conclude that the answer is no. 

Representative MIKVA has a long his
tory of political activism, and has tend
ed to take extreme positions on such is
sues as gun control. In part, it is a legis
lator's role to play the advocate-pre
cisely the opposite of what is expected of 
a good judge. 

While I am not arguing that being a 
legislator per se should disqualify one 
from holding judicial tenure, I believe 
that in this nominee's case, the record 
speaks for itself. 

The nominee has long been an ardent 
advocate of gun control, to the point 
where he has stated that "the only pri
vate citizens who need handguns are 
criminals." Can such a nominee act im
partially on the bench with regard to the 
second amendment? 

On other issues like abortion, drug 
abuse, obscenity, bail reform and anti
trust, the nominee has been an out-

spoken advocate of one side-thus rais
ing serious questions as to his capacity 
for impartiality as a juror, let alone as 
a judge. 

As one of three jurists on the District 
of Columbia Court of Appeals, the 
nominee might well be tempted to per
suade the other two to adopt his position 
in a case, to render decisions to shape 
society consistent with his own views, 
since he believes that the judiciary must 
act because Congress has failed to. His 
accustomed role as an activist may lead 
him to extend his advocacy to the bench. 

In short, Mr. President, I feel that the 
nominee's record as an activist may 
render it difficult or impossible for him to 
act as an impartial judge, particularly 
on many issues likely to arise in the Dis
trict of Columbia Court of Appeals for 
which he has been nominated. For this 
reason, and not because of any political 
differences, I must oppose his nomina
tion today.e 

Mr. THURMOND. Mr. President, I 
yield back the remainder of my time. 

Mr. KENNEDY. I yield back the re
mainder of my time. 

The PRESIDING OFFICER (Mr. 
TsoNGAS). All time having been yielded 
back, the question is, will the Senate 
advise and consent to the nomination 
of ABNER J. MIKVA, Of illinois, to be U.S. 
circuit judge for the District of Colum
bia? On this question the yeas and nays 
have been ordered, and the clerk wi11 
call the roll. 

The second assistant legislative clerk 
called the roll. 

Mr. BURDICK <when his name was 
called). On this vote I have a pair with 
the distinguished Senator from West 
Virginia (Mr. RANDOLPH). If he were 
present and voting, he would vote 
"nay." If I were at liberty to vote, I 
would vote "yea." I, therefore, withhold 
my vote. 

Mr. DECONCINI <when his name was 
called). Mr. President, on this vote I 
have a pair with the distinguished Sen
ator from Delaware (Mr. BIDEN). If he 
were present and voting, he would vote 
"yea." If I were at liberty to vote, I 
would vote "nay." Therefore, I withhold 
my vote. 

Mr. ROBERT C. BYRD (when his 
name was called). Mr. President, on this 
vote I have a pair with the distinguished 
Senator from Illinois (Mr. STEVENSON). 
If he were present and voting, he would 
vote "yea." If I were at liberty to vote, 
I would vote "nay." Therefore, I with
hold my vote. 

Mr. CANNON <after having voted in 
the negative). Mr. President, on this 
vote I have a pair with the distinguished 
Senator from Montana <Mr. MELCHER). 
If we were present and voting, he would 
vote "yea." If I were at liberty to vote, 
I would vote "nay." Therefore, I with
draw my vote. 

Mr. CRANSTON. I announce that the 
Senator from Montana <Mr. MELCHER), 
the Senator from New York <Mr. MoYNI
HAN), the Senator from Delaware <Mr. 
BIDEN), the Senator from West Virginia 
<Mr. RANDOLPH), and the Senator from 
Illinois (Mr. STEVENSON) are necessarily 
absent. 

Mr. STEVENS. I announce that the 
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Senator from Tennessee <Mr. BAKER) 
and the Senator from Connecticut <Mr. 
WEICKER) are necessarily absent. 

The PRESIDING OFFICER <Mr. 
PRYOR). Are there any other Senators 
wishing to vote? 

The result was announced-yeas 58, 
nays 31, as follows: 

[Rollcall Vote No. 313 Ex.] 
YEA8-58 

Baucus 
Bayh 
Bellmon 
Bentsen 
Bradley 
Bumpers 
Chafee 
Chiles 
Cochran 
Cohen 
Cranston 
Culver 
Dantorth 
Duren berger 
Durkin 
Eagleton 
Ex on 
Glenn 
Hart 
Hatfield 

Hayakawa 
Heflin 
Heinz 
Hollings 
Inouye 
Jr.ckson 
Javits 
Johnston 
Kassebaum 
Kennedy 
Leahy 
Levin 
Long 
Lugar 
Magnuson 
Mathias 
Matsunaga 
McGovern 
Metzenbaum 
Muskie 

NAY8-31 

Nelson 
Nunn 
Packwood 
Pell 
Percy 
Pressler 
Proxmire 
Pryor 
Ribico1I 
Riegle 
Sarbanes 
Sasser 
Sta1Iord 
Stennis 
Stewart 
Stone 
Tsongas 
Williams 

Armstrong Gravel Schweiker 
Boren Hatch Simpson 
Boschwitz Helms Stevens 
Byrd, Huddleston Talmadge 

Harry F., Jr. Humphrey Thurmond 
Church Jepsen Tower 
Dole La.xalt Wallop 
Domenici McClure Warner 
Ford Morgan Young 
Garn Roth Zorinsky 
Goldwater Schmitt 

PRESENT AND GIVING A LIVE PAIR, AS 
PREVIOUSLY RECORDED--4 

Burdick, for. 
DeConcini, against. 
Robert C. Byrd, against. 
Cannon, against. 

NOT VOTING-7 
Baker 
Biden 
Melcher 

Moynihan 
Randolph 
Stevenson 

Weicker 

So the nomination was confirmed. 
Mr. KENNEDY. Mr. President, I move 

to reconsider the vote by which the nomi
nation was confirmed. 

Mr. JAVITS. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. KENNEDY. :Mr. President, I ask 
unanimous consent that the President be 
immediately notified that we have ap
proved the judicial nominations this 
evening. 

LEGISLATIVE SESSION 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the Senate 
now return to legislative session. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ORDER OF• BUSINESS 

<The following proceedings occurred 
earlier:) 

Mr. ROBER'l: C. BYRD. Mr. President, 
no debate is in order during rollcall votes. 

There will be no more rollcall votes 
today. 

In order that committees meeting on 
energy, taxes, et cetera, may have a 
day without interruption, the Senate will 
not be in tomorrow if I can secure the 
agreement as to the agenda on Thursday 
and Friday. I hope the committees will 
take advantage of this. 

Mr. President, the Senate will probably 
be in tomorrow. I just retract my state
ment. 

I wanted to explain that the reason we 
were going to be out tomorrow and not 
in Friday is that we do not have work for 
tomorrow. We do not have the continuing 
resolution over here. We do not have the 
debt-limit ceiling over here. I would love 
very much to be in tomorrow and be out 
Friday. But it is a case of not having 
work tomorrow and giving the commit
tees a chance to vote. 

We can be in but we still have to be in 
Friday. 

APPOINTMENT BY THE VICE 
PRESIDENT 

The PRESIDING OFFICER <Mr. 
PRYOR) . The Chair, on behalf of the Vice 
President, pursuant to Public Law 70-
770, appoints the Senator from Arkansas 
(Mr. PRYOR) to the Migratory Bird Con
servation Commission, in lieu of the 
Senator from Colorado <Mr. HAsKELL) , 
retired. 

Mr. STEVENS. Mr. President, may the 
Senator from Alaska inquire whether 
there is a conflict of interest in the 
Chair's announcement? [Laughter.] 

The PRESIDING OFFICER. The 
Chair does not respond at this time to 
the Senator from Alaska. 

ROUTINE MORNING BUSINESS 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that there now 
be a period for the transaction of routine 
morning business of not to exceed 30 
minutes, and Senators may speak therein 
up to 5 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Was there
quest that the President be notified of 
the confirmation of all nominees made? 

The PRESIDING OFFICER. Yes. 

DEATH OF DEAN CLARENCE E. 
MANION 

Mr. THURMOND. Mr. President, Dean 
Clarence E. Manion, one of the out
standing public figures in America and 
a perceptive political pundit, died re
cently ending a long and distinguished 
career of service to America. 

For a quarter of a century he was a 
distinguished professor of constitutional 
law at Notre Dame and was dean of the 
law school for 10 years. Dean Manion's 
exemplary work and many contributions 
at Notre Dame earned him the respect of 
public officials and constitutional schol
ars across the country. 

In 1953, Dean Manion was appointed 
chairman of the Commission on Inter
governmental Relations by President 
Eisenhower. In this capacity he served 
honorably and well, and the service he 
rendered our Nation was outstanding. 

The Manion Forum, which Dean 
Manion created in 1954, was an effective 
vehicle from which he could voice his 
concerns and observations of the socio
political texture of our Nation. For 25 
years the Manion Forum was broadcast 
around the Nation, and its audience 
numbered in the millions. This out-

standing program offered insight into 
vital issues and provided the public with 
detailed analyses of matters affecting our 
Nation. 

Dean Manion was an eminent Ameri
can, and I was proud to have served on 
the Gaty Trust with him. I knew him to 
be an intelligent, able man who always 
worked hard for our country. He tena
ciously fought for his beliefs, and his un
compromising devotion to America was 
admired by friends and foe alike. 

My deepest sympathy is extended to 
Dean Manion's charming wife, Virginia, 
his devoted sons Daniel and Christopher, 
and his loving daughters Mrs. Marilyn 
Thies, Mrs. Carolyn Butler, and Mrs. 
Diane Woodhead. They can take genu
ine solace, however, from the life-long 
benefits gained by sharing a close family 
association. 

Mr. President, numerous articles con
cerning Dean Manion's death have ap
peared throughout the Nation. I ask 
unanimous consent that three repre
sentative accounts appear in the RECORD 
at the conclusion of my remarks so that 
they may be shared with my colleagues. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

MANION FORUM'S FINAL BROADCAST 

As we announced over the Manion Forum 
network recently, Dean Clarence Manion 
died on July 28, 1979, at the age of 83 of 
complications resulting from a stroke su!
fered two weeks earlier. This week's broad
cast will be the last to be heard on the 
Manion Forum. After 25 years on the air, 
it is dimcult to face the reality of having 
to close. 

Yet, after much discussion among the 
members of the family, we feel satisfied with 
this decision. God has called Dean Manion, 
and, after all, Dean Manion was the Manion 
Forum. From start to finish he was the edi
tor and decision maker of everything that 
went into the broadcasts and publications. 

To go forward with any project that would 
be under the name of the Manion Forum 
that did not have the careful scrutiny of 
Dean Manion would be something d11Ierent, 
something new. No matter how good or how 
well-meaning that new project might have 
been, it would not be the Manion Forum. 
Therefore, our family and close friends of the 
Manion Forum reluctantly agreed that It Is 
better to end on a positive note and to pack
age and preserve the legacy as it is. 

In this, the final analysis, I want to take 
a brief look at the Manion Forum's history 
and its purpose. In his first broadcast over 
the Manion Forum network on October 3, 
1954, Dean Manion stated: "I am here now, 
next week and hereafter, to tell you the sim
ple truth as I see It, limited only by the 
principles of decency, morality and good 
taste." 

In what was to be his final 15-mlnute 
broadcast, heard on July 8, 1979, Dean Man
ion said, "I refu~ed then and still refuse 
to turn around. I stand now, as I did then, 
for the historic independence and national 
sovereignty of the United States. You will 
hear more of my rea~ons why, in future 
Manion Forum broadcasts." 

Well, we won't hear any more of those rea
sons. But really we need only to examine 
the vast reservoir of information that Dad 
left behind to know and understand those 
rea"ons that he could have given in the 
future. 

In his book Lessons in Liberty written 
many years before the Manion Forum came 
into being, Dean Manion constructed a dia
gram called the "Tree of Liberty," which 
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.!ia,gram clearly mustrated the source and 
evolution of constitutional government in 
the United States. 

As with any tree, the Tree of Liberty 
started wit h the soil , in Dad's words "the 
soil of God's creative purpose." This was 
the foundation of all of Dean Manion's phi
losophy. As he stated in Lessons in Li'berty, 
" this is the only soil in which the real Tree 
of Liberty can grow and live. If this tree, 
strong and broad as it now is, were trans
rylanted to other soil it would soon wither 
and die." 

The roots were the next part of the Tree 
of Liberty in Dean Manion's diagram. These 
roots consisted of the principles of the Dec
laration of Independence. In a guest editorial 
appearing in the July 4, 1971 , issue of the 
New York Times entitled "A Very Rare Doc
ument," Dean Manton analyzed the Declara
tion and how it was founded on faith in 
God. He said "to proclaim 'that all men are 
created equal' and that 'they are endowed 
by their Creator with certain unalienable 
rights' goes far beyond any supporting fioor 
of material evidence. Such a proclamation is 
a profound act of faith which each of the 
signers of the Declaration performed when 
he subscribed to it .... 

"The signers thus truly believed that all 
men are equal before God but they knew 
from the evidence that man-to-man, all men 
are unequal; that here ~nd now, each man is 
different from every other man. From the 
unquestionable evidence, they knew that the 
Creator gives each of us a special person
ality that is obvious from our looks and ac
tions and is finally certified by the exam
ination of our fingerprint , our God-given in
dividuating trtademark which distinguishes 
each of us from every other person who has 
ever lived." 

The rest of the Tree of Liberty, of course, 
consisted of our federal system with the in
dividual state and federal constitutions 
forming the trunk of the tree, and all of the 
branches of the state and federal govern
ment logically forming the branches of the 
tree. But all were founded on God's creative 
purpose and the unalienable rights that were 
endowed by our Creator, those of life, Ub
erty and the pursuit of happiness. 

This was the underlying philosophy that 
Dean Manion brought to the Manion Forum. 
But Dad didn't just espouse these princi
ples-he lived by them. In 1934, when he 
ran for the U.S. Senate, the state Democratic 
nominating convention was deadlocked 
among three people. Deals were offered and 
made-but Dad wouldn't deal , and he lost. 

When Clarence Manion was serving as In
diana director of the National Emergency 
Council in the Roosevelt Administration, a 
conflict arose. Dad felt strongly that the 
United States should not get involved in 
the war in Europe. When presidential assist
ants and other power brokers insisted that 
he promote the party line, Dad resigned in
stead. 

In 1952, after teaching 25 years in the 
Notre Dame Law School , and after serving the 
last eleven of those years as the law school 's 
dean, Dean Manion resigned. He had recently 
authored the best selling book, the Key to 
Peace. Also at that time he was active in 
the Taft for President campaign. And if that 
was not enough, on behalf of the American 
Bar Association, he was aggressively pursu
ing the adoption of the Bricker Amendment 
which would prevent treaties with foreign 
nations from interfering with the reserved 
right of the states. The heavy demand for 
speaking engagements on those issues made 
it impossible for him to continue as dean. 

Taft lost and Eisenhower won. and per
haps 8lt Taft's request President Eisenhower 
aoootnted Dean Manion to the chairman
ship of the Commission on Inter-governmen
tal Relations. The intent of the comm.ts-sion 
was to return the taxing and regulatory 
power to the states. 

Dean Manion's July 8 Manion Forum 
broadcast covers the details of that appoint
ment and the subsequent controversies sur
rounding it. But what that broadcast does 
not relate is that when the Eisenhower Ad
ministration changed from a neutral to a 
negative position on the Bricker Amend
ment, presidential aides and power brokers 
again emerged. They insisted that 1f Dad 
would back off from his campaign for the 
Bricker Amendment, he would receive the 
next appointment to the U.S. Supreme 
Court. Not only was Dad a brilliant consti
tutional law expert and former dean of the 
Notre Dame Law School, but he was also a 
Catholic Democrat, the apparent ethnic re
quirement that the High Court lacked at 
that time. 

For some, that was a tempting prize in
deed. But for Dad, he not only disregarded 
the Supreme Court lure but also resigned 
from the chairmanship of the prestigious 
commission and continued his endeavors for 
the Bricker Amendment--which incidentally 
was ultimately one vote short of the two
thirds majority required in the Senate. 

At that point in his incredible career Dean 
Manion founded the Manion Forum, which 
would continue for nearly a quarter century 
until this its final day. But the bottom line 
on that career was not the prestige. and in
fluence that sometimes followed his many 
pursuits, but rather it was Dean Manion's 
continual subordination of personal gain to 
what he believed was right. Whether a Sen
ate seat or seat on a Supreme Court for Dean 
Manion, principle always prevailed over po
ll tical expediency. 

Before we close the book on this final chap
ter of what will undoubtedly be recognized 
historically as an American institution, we 
should recognize also those loyal workers 
in the Manion Forum who helped make it 
great. Emmett Mellenthtn, who died June 6, 
1979, and who was the subject of Dad's own 
final broadcast on July 8, was the director, 
engineer and Mr. Everything from the be
ginning. 

Trudy Kreider, who has been with us for 
23 years, and Marlene Rumsey, who has been 
with us for 20 years, are the loyal and hard
working omce ladles who handled the large 
volume of work throughout the years and 
who remain with us to the end. Eugene Alex
ander, the accountant and also administrator 
of many of the many details, has been with 
the Forum for the past 15 years. And Wilda 
Polt, from the beginning until just a few 
years ago, was the omce manager and editor. 

Captain Frank Manson in recent years was 
the invaluable on-the-spot reporter in Wash
ington who obtained so many magnificent 
interviews for the Forum. And finally my 
sister, Marilyn Manion Thies, worked for the 
Forum for a number of years and for the 
last 12 years has written the Manion Forum 
Newsletter. 

For their excellent work and unqualified 
loyalty, we thank each and all of them and 
commend their work as Dad so often did. 

We are very much aware that many friends 
of the Manion Forum would love to see it 
continue, at least under some form. Because 
of the fact that the Forum has in its treasury 
every recorded broadcast since the beginning, 
we plan to preserve the ta,pes in an accessible 
place for research and possibly even repro
duction. But no matter what new entity, if 
any, takes over from this point on, it wlll not 
be the Manion Forum, because Clarence 
Manion was the Manion Forum. 

To perpetuate the Manion Forum as it has 
been up tlll now is an imuoss1b111ty, and we 
choose to put it to rest when it is on a high 
note. Future generations will always be able 
to draw upon it -as the excellent source of 
information that Dad so carefully insisted 
that it be. 

The Manion Forum always did have and 
still has money problems. I guess tt was a 
non-profit organization on the first order. 
But not only did Dean Manion never receive 

any mon~y for his ~ipmoth effort and sacri
fice-he always refUsed to ·ask for contribu
tions ov~r the air, and we are not' going ·to 
start now. , 
~~ther, we are eliding all of this by tying 

It :fi.D.ai ribbon on a beautiful package whose 
contents contain a 25-year legacy that is un
~oubtedly unsurpassed anywhere. The pack
age includes the prolific writings of Dean 
Manion, exclusive interviews with leaders of 
business, religion, government and educa
tion. Some of those interviews include the 
voices of former President Herbert Hoover, 
Richard Cardinal Cushing, Captain Eddie 
Rickenbacker, Senator Joseph McCarthy, 
General Douglas MacArthur and hundreds 
more. 

In fact , the first national broadcast that 
Senator Barry Goldwater ever made was on 
the Manion Forum in 1957. And incidentally, 
it was Dean Manion who published The Con
science of a Conservative, the book that 
launched Barry Goldwater and the conserva
tive movement into national prominence. At 
that time no one else would publish it. 

These historic broadcasts are not sensa
tional merely for their content at the time
rather, many of the issues discussed by Dean 
Manion and his guests were presented with 
amazing foresight. Broadcasts warning of 
such things as the possible bankruptcy of 
the Social Security system, the threat of a 
weakening national defense, the approach of 
runaway inflation and mammoth deficits, as 
well as numerous other subjects were pre
sented long before these unfortunate prob
lems actually occurred. 

But regardless of the controversy at the 
time, the Manion Forum microphone was al
ways avallable to patriots and advocates of 
the conservative cause when they were other
wise precluded from the national media. For 
that reason alone there is no doubt that the 
preservation of freedom in this country was 
better served. 

In addition to the 15-minute broadcasts 
and interviews presented during the 25-year 
history of the Manion Forum, for the past 
several years Dean Manion also personally 
wrote daily three-minute Footnotes. 

The last line of the last Footnote he re
corded was this: "Regardless of its civil code 
of laws, a society that is not held together 
consciously by its teaching and observance of 
the laws of Almighty God is unfit for human 
habitation and doomed to destroy itself." 
That line beautifully sums up those prin
ciples he always espoused and lived. Those 
same principles to carefully brought out by 
his favorite example of that individuating 
fingerprint that underscores the mlrBK!le of 
God's creation. 

Sometimes shoes are hard to fill, and often 
footsteps are tough to follow. But fingerprints 
are never duplicated-rather they are God's 
way of saying we are equal only under the 
scrutiny of his infinite wisdom and mercy. 

The Manion Forum is Dad's fingerprint. It 
is a vast legacy through which he touched 
us all. The other members of the family and 
I choose to leave it that way-never dupli
cated, never smeared, but unmistakenly 
Dean Clarence Manion. With that, this is the 
Manion Forum finally, and prayerfully, sign
ing otr. 

[From the St. Paul (Minn.) Wanderer, 
Aug. 9, 1979] 

DEAN MANION, R.I.P. 
Clarence E. (Pat) Manion, former Dean of 

the Notre Dame Law School and founder of 
the Manton Forum, died in South Bend, Ind., 
on July 28, 1979. The rna lor public ele
ments of his career are 1moress1ve. He was, 
for 25 years, a distinguished professor of 
constitutional law at Notre Dame. He served 
for a decade as dean until 1952. Upon the 
election of President Eisenhower whom he, 
a fonner Democrat, supported, Dean Manton 
was named to he"'.d the important Commis
sion on Intergovernmental Relations. He was 



September 25, 1979 CONGRESSIONAL RECORD- SENATE 26051 
forced out when it was discovered that he 
was actually serious about restoring the vi
tality of the states in our constitutional sys
tem. He courageously backed the Bricker 
Amendment which would have protected 
tha,.t system. He authored nine books, at least 
one of which, The Key To Peace, is an endur
ing classic. He served with distinction as a 
member of the National Councll of the John 
Birch Society and for 25 years as director 
and spokesman of the Manion Forum which 
be founded in 1954. He received honors too 
numerous to recount from patriotic and re
ligious organizations. 

This is the bare outline of the public ca
reer of Dean Clarence Manion. But this is 
not an obituary, concerned with the recital 
of detail. Rather, what I offer in this essay is 
an acknowledgement of personal and pro
fessional indebtedness to Dean Manion 
whom I was privileged to know as my friend 
and counselor for the last ten years of his 
llfe. 

As a Taft-MacArthur-McCarthy (Joe, that 
is) conservative in the 1950s, I knew Dean 
Manion by reputation as a leader of the 
cause. During 1957 and 1958, my wife and I 
came to rely on the Sunday night broadcasts 
of the Manion Forum, often listening to it 
on the old Route 40 1n Maryland while driv
ing from New York back to Quantico, Va. In 
those tranqu111zed Eisenhower '50s, the in
fant conservative movement had precious 
few sources of information and encourage
ment among which the Manion Forum was 
one of the foremost. 

Dean Manion had a llfe-long romance with 
the Declamtion of Independence. He saw it, 
not as an antique curiosity, but as an affir
mation of the reality that this nation is in
deed under God. Every society has to have 
a god. If ours is not the real One, it wlll be 
the New York Times, Walter Cronkite, or 
some other. Dean Manion knew ours has to 
be the real God if we are to survive. He saw 
correctly that the root of our national prob
lem is that we have turned from God. In the 
1960s he strove to restore the Ten Com
mandments to the schools, seeing that with
out them discipline is sterlle or nonexistent 
and learning is a shell. 

As a constitutional scholar, Dean Manion 
was the foremost critic of the violence done 
to the Fourteenth Amendment by Supreme 
Court Justices Black and Douglas by their 
misusing it to bind the states in a strait
jacket of literal and unfair application of 
the Blll of Rights. Someday, the practical 
bankruptcy of the Black and Douglas posi
tion wm be evident even to the majority 
of the Supreme Court. But this is ~ not a 
plea for vindication of Dean Manion. His 
record stands and time will prove that our 
country would be well advised to review 
and follow his advice on these and other 
points. 

I suspect that the trimmers of politics 
and the academy were uneasy and a llttle 
embarrassed with Pat Manion. How does 
one deal with a public figure who not only 
says those disconcertingly accurate things, 
but who is a thoroughly likable human 
being as well? One could not know Pat 
Manion and dislike him. His public career 
spanned the half century (downward) from 
Rockne (who was his close friend) to Jimmy 
Carter (who was not). In a way Dean Man
ion was a throwback to the day when 
Catholic public men, like Chesterton whom 
he knew, stood for the Church and said, 
without fear of favor, what had to be said. 

My wife and I are grateful to Dean Man
ion for all he did for us by example even 
more than by word. He was clearly one of 
the finest men we have ever met. 

At Dean Manion's funeral, his son, Chris, 
read from his father's Bible a heavily under
scored passage from St. Paul's Epistle to 
the Ephesians: "Finally, brethren, be 
strengthened in the Lord and in the might 

of His power. Put you on the armor of God, 
that you may be able to stand against the 
deceits of the devil. For our wrestling is not 
against flesh and blood: but against prin
cipallties and powers, against the rulers of 
the world of this darkness, against the spirits 
of wickedness in the high places. Therefore, 
take unto you the armor of God, that you 
may be able to resist in the evil day and to 
stand in all things perfect. Stand therefore, 
having your loins girt about with truth and 
having on the breastplate of justice: and 
your feet shod with the preparation of the 
Gospel of peace. In all things taking the 
shield of faith, wherewith you may be able 
to extinguish all the fiery darts of the most 
wicked one. And take into you the helmet 
of salvation and the sword of the Spirit 
(which is the Word of God)" (Eph. 6: 10-17). 

I can only add the words of Paul to 
Timothy which could well have been spoken 
by Dean Manion himself: "I have fought 
the good fight, I have finished the course" 
(II Tim. 4: 7) . Requiescat in pace. 

[From the St. Paul (Minn.) Wanderer. 
Aug. 9, 1979) 

CLARENCE MANION, 1896-1979 
SOUTH BEND, IND.-clarence E. Ma.nion, 

dean emeritus of the Unlversl:ty of Notre 
Dame Law School, died at the age of 83 on 
July 28th, after suffering a stroke on July 
14th. The funeral Mass was celebrated on 
July 31st in Christ the King catholic Church 
in South Bend, followed by burial at High
land Cemetery. Manion is survived by his 
wife, Virginia, whom he married in 1936, 
and by his sons Christopher and Daniel, 
daughters Mrs. Marilyn Thies, Mrs. Carolyn 
Butler, and Mrs. Diana Woodhead, and 10 
grandchildren. (See p. 4 of this week's issue 
for a tribute to Dean Manion by Charles 
Rice.) 

Manion was a professor of constitutional 
law for more than 2& years and served as 
dean of the University of Notre Dame Law 
School from 1925 to 1952. He founded the 
Manion Forum in 1954, which was art; one 
time broadcP.st over 200 radio stations. Later, 
the Forum was televised. 

Dean Manton-a former Democra.~sup
ported the presidential candidacy of Dwight 
Eisenhower. In 1953, Manion was appointed 
chairman of the Intergovernmental Rela
tions Commission. He was forced out of that 
position because of his support of the 
Bricker Amendment. 

In 1950, Manion was appointed to an 
American Bar Assoc~ation committee to study 
the goals and tactics of Communis.m. In 
1957, he was named to the State Board of 
Education's general commission. He was 
chairman of the Indiana Task Force of the 
Indiana Criminal Justice CommitJtee in 1969. 

The author of nine books, Manion was also 
a talented speaker. In 1932, he appeared as 
the keynote speaker for the state Democratic 
convention. 

Manion twice. a.ddressed the Wanderer 
Forum, in 1965 and in 1967, and in 1967 he 
re::elved a Wanderer Forum Award for serv
ice to God and country. 

Manion received many other awards dur
ing his long career. In 1968, the Sons of the 
American Revolution presented the Jonathan 
Morre Award to Manion; in 1975, the Amer
ica.n Conservative Union gave a testimonial 
dinner in his honor: he was honored on var
ious occasions by the Daughters of the Amer-· 
lean Revolution and by Young Americans for 
Freedom. 

Dean Manion was a member of the Na
tional Council of the John Birch Society 
and the council's executive committee. 

Manion, born on July 7th, 1896 in Hender
son, Ky., held a bachelor's degree from St. 
Mary's College, St. Mary's, Ky., master and 
doctoral degrees from Cathollc University, 
and degrees in law from Notre Dame and 
from Boston University. 

Memorial contributions may be given to 
the Manion Forum, 311 S. Eddy, South Bend, 
Ind. 46617. 

DEATH OF FORMER CONGRESSMAN 
JOHN L. McMILLAN 

Mr. THURMOND. Mr. President, 
former Congressman John L. McMillan, 
one of the outstanding statesmen of this 
century, died recently ending a long and 
distinguished career of public service. 

Congressman McMillan was an ener
getic, patriotic man who was known for 
his hard work and his dedication to duty 
throughout his life. He not only pos
sessed a quick mind but, in his youth, 
was a fine athlete. He attended the Uni
versity of North Carolina, where he was 
a member of the all-southern confer
ence football team, and the University 
of South Carolina law school. 

After serving in the U.S. Navy during 
WW I, John came to Wa..c;hington as sec
retary to Congressman Allard Gasque. 
He was an able and efficient aide, and his 
experience with Congressman Gasque 
helped him greatly throughout his 
career. 

In 1938 John was elected to the u.s. 
House of Representatives from the Sixth 
District of South Carolina. In Congress 
he was known as a forceful, effective man 
with keen insight into many of the 
problems facing our Nation. He was well 
versed in the workings of Congress and 
always stood strong for his beliefs. His 
hard work and selfless dedication to his 
country gained him the respect of all 
his colleagues. 

John served the Sixth District longer 
than any other person and was elected 
to Congress 17 times. He was the chair
man of the House District of Columbia 
Committee and became known as the 
"unofficial mayor of Washington" as his 
committee was the most influential body 
in the administration of Washington be
fore home rule. 

Congressman McMillan was one of the 
finest men to serve in Congress since I 
have been a Member, and I take pride 
at having been a friend to such a great 
man. 

My deepest sympathy is extended to 
Congressman McMillan's charming wife 
Margaret, his devoted son John, and his 
many relatives who mourn his~ passing. 
They can take genuine solace, however, 
from the lifelong benefits gained by shar
ing a close family association. 

Mr. President, numerous articles and 
editorials concerning John McMillan's 
death have appeared in newspapers 
throughout South Carolina and the Na
tion. In order to share them with my 
colleagues, I ask unanimous consent that 
they appear in the RECORD at the con
clusion of my remarks. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

[From the Washington Post, Sept. 4, 1979) 
JOHN McMILLAN DIES, OPPOSED HOME RULE 

AS CONGRESSMAN 
Former Rep. John L. McMUlan (D-S.C.), 

who wielded vast and often resented power 
over District affairs for 24 years as chairman 
of the House District Committee, died yes
terday in Florence, S.C., his home town. 
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Mr. McMillan, who was 81 years old, had 

been under treatment for prostate cancer for 
two years. He died about 5 :30 p .m. at Flor
ence General Hospital, to which he had been 
admitted last Friday. 

During his tenure as District Committee 
chairman, which began long before home 
rule, Mr. McMillan was viewed as the holder 
of ultimate authority for almost every as
pect of life in the city from parking space 
assignments to public employe payrolls. 

For much of his long tenure as chairman, 
which began at the close of World War II, 
Mr. McMUlan won praise from city business 
interests and conservative congressmen who 
were his allies in opposing home rule for the 
District. 

Liberal congressmen and other supporters 
of self-government here depleted him as a 
tyrant, who they claimed ran his commit
tee with a dictatorial hand. Many leaders 
of the black community accused him of 
racism. 

At the end of 1972, after defeat in a hard
fought Democratic primary ended his 34 
years as the representative of his state's 
6th District Mr. McMillan issued a report 
that gave his own view. 

"He loved his country and its Capital and 
honored his pledge to uphold the Constitu
tion," the report said. 

Mr. McMUlan held office during a time of 
vast social and political change in the na
tion, the South and the city of Washington. 
His experience at the polls and the power 
he exercised as chairman of the District 
Committee may be regarded in a sense as 
barometers of that change. 

In the view of some observers, the author
ity of Mr. McMUlan over city affairs began 
to erode significantly in 1965, when the 
House of Representatives took a home rule 
blll out of the hands of his committee. 

Spurred by intense !obbylng from the 
Johnson administration, the House voted by 
213 to 183 to bring the blll to the floor . 

Mr. McMillan argued during the historic 
debate on the home rule b111-the first to 
reach the fioor since 1948 that Washington 
is a "fedet<al city ... the only city created 
for a federal purpose." The bill he contended 
would "give it away." 

The Johnson administration hom.e rule 
measure was eventually defeated. But the 
rare vote to wrest it from the hands of Mr. 
McMillan's committee was seen as a water
shed in local politics. 

In 1967 it was Mr. McMlllan himself who 
introduced the blll that gave the District 
a.n elected 11-member Board of Education. 
Previously school board membei·s had been 
appointed by judges of the U.S. District 
Court. 

In the same year, however, Mr. McMlllan , 
never renowned as an orator, stood in the 
well of the House in an effort to persuade 
his colleagues to vote against a Johnson 
administration measure that reorganized 
the city government. 

The measure, which replaced the city's 
three-member Board of Commissioners with 
an appointed mayor and council, was widely 
viewed as a step towards full home rule. 

"Who's going to have tl.m.e to keep up 
with all this council is doing uptown?" 
Mr. McMillan demanded. 

In what was regarded as an effort to 
educate his House colleagues about the 
possible ramifications and drawbacks of the 
administration proposal, he warned: "you 
people will be required to get D.C. tags (ifor 
cars) ." 

"T!lis is your baby," Mr. McMillan told 
the House at another point. "If you want 
to vote for it, I'm not going to lose any 
sleep about it." 

The measure did pass, and at least one 
witness observed that contrary to his assur
ances, Mr. McMillan looked weary. 

Despite what appeared to be mounting 
pressure on Mr. McMUlan by the advocates 

of Home Rule, it was not until 1973 when 
he was gone from the House and from the 
District Committee chair, that the com
mittee voted out a Home Rule measure. 

Mr. McMillan's rejection by the Demo
cratic voters of his district in a 1972 pri
mary runoff reflected at least in part 
the changes in national politics since he 
was first sent to Congress in 1938. 

In that first election, he defeated five 
opponents. In 1940, Mr. McMillan ftl.Ced a 
single foe, and won by 18,000 votes. By 1948 
and for many years a.fterward, he faced no 
opposition at all. 

In 1964, something unusual happened. A 
Republican was nominated to oppose him. 
Mr. McMlllan won by about 50,000 votes 
to 25,000, but the day of uncontested No
vember elections was over. 

Four years later, Mr. McMlllan faced a 
closer than usual primary challenge. His 
campaign literature continued to describe 
him as a member of the "coalition of con
servative Democrats and Republicans" that 
reduced "every budget that has been pre
sented by the five presidents he served 
under." 

But at the same time, he took pains to 
note the federal programs he supported. 
He claimed, for example, that it was his vote 
that brought the food stamp blll out of the 
Agriculture Committee. 

In 1970, Mr. McMlllen was forced into 
a primary runoff with his Democratic op
ponent, a black physician. In that year's 
primary campaign, home for Washington was 
an issue in the politics Qf Mr. McMlllan's 
largly agricultural, tobacco-growing dis
trict. 

Many D.C. residents went to south Caro
lina to campai&n against McMlllan, who 
eventually won in the runoff and in the 
general election. Back in Washington he 
withstood an unusual effort by restive lib
erals in a changing House to dislodge him 
from his District Committee chairmanship. 

In 1972 came the Last Hurrah. "Johnny 
Mac," as he was called, the University of 
South Carolina football star, friend of the 
tobacco farmer and virtual charter member 
of his local were bought out," he said. 

Mr. McMlllan blamed his defeat on the 
black vote. "The colored people were bought 
cut," he sa!d. 

An analysis of returns showed that blacks 
cast about 17 percent of Mr. McMlllan's 
votes. About 47 percent of his opponent's 
votes came from blacks. 

John Jenrette, who defeated Mr. McMillan 
lost to a Republican in the 1972 general 
election, but won the seat again two years 
later. Charles C. Diggs (D-Mich.) became 
the new chairman of the District Committee. 

Mr. McM11lan's defeat seemed to mark the 
end of an era. He became heRd of the Dis
trict Committee when blacks were in tlle 
minority here. He remained until blacks 
formed more than 70 percent of the popula
tion. 

Many blacks contended that he ignored 
their needs in such areas as housing, wel
fare and law enforcement. Critics of the 
committee claimed its proceedings, partic
ularly as internal opposition grew, were 
characterized by bickering and pettifoggery. 

As chairman, Mr. McMillan was in a posi
tion to issue his own valedictory. A commit
tee report subtitled "Activities of McMlllan 
as Chairman," issued just before he left, 
said that bills he sponsored or supported 
made Washington one of the world's great 
cities, and calls him "the best and most effec
tive friend the nation's capital has ever had." 

Survivors include his wife, Margaret, and 
a son, John Jr. 

[From the Florence (S.C. Morning News, 
Sept.4, 1979] 

FORMER CONGRESSMAN JOHN McMILLAN DIES 
John L. McMlllan, who represented the 

Pee Dee in Congress from 1939 until 1973, 

died Monday afternoon in a Florence 
hospital. 

Funeral arri:'.Ilgements will be announced 
by Waters Funeral Home. 

McMillan was known as the "unotncial 
mayor of Washington" because he served 
for years as chairman of the House Dis
trict of Columbia Committee. 

His committee was the most influential 
body in administration of the District of 
Columbia before home rule was instituted 
in recent years. 

He also was a ranking member of the 
House Agriculture Committee and its To
bacco Subcommittee and brought several 
congressional tobacco hearings to the Pee 
Dee in that capacity. 

McMillan was secretary to Congressman 
Allard Gasque who served the district in 
the hou....c:e from 1932 until he died in 1938. 

Gasque's widow finished that term. Then 
in the regular 1938 Democratic primary, Mc
Mlllan emerged from a field of six and won 
in a runoff. 

He was ele~ted, mostly without opposition, 
untll 1972 when he lost in g. primary runoff. 
He served the 6th District longar than any 
other person in history. 

As chairman Of the House District COm
mittee, McMillan was influential in the de
velopment of Washington as a major city 
after World War II. He also was representa
tive of the speaker of the House at the Inter
parliamentary Conference in London in 1960 
and in Tokyo in 1961. 

McMillan was elected to Congress 17 times. 
Congressman John Jenrette, said that Mc

M1llan "served the district and. the state 
through some very trying and changing 
times With great distinction." 

Jenrette, who defeated McMillan in the 
1972 Democratic primary runoff, said that 
McMUlan was "a gentleman who wlll always 
be remembered in the District of Columbia as 
having led the city from a small country 
type ccmmunity to one of enormous size and 
prestige." 

"We certainly had our earlier differences, 
but later we had become friends, and I and 
the district will miss h is counsel and advice." 

Former Congressman Ed Young, who suc
ceeded McMillan in 1973 for one term, said 
McMillan was an outstanding congressman. 

"He was a kind a.!ld warm man," said 
Young. 

"He wm be missed very much by the people 
of the 6th District." 

He was a son of M. L. and Mary Alice 
Keith McMillan. 

His age was a question in his latest cam
paigns, and members o! his staff set his age 
at 69 during the 1972 primary <:ampalgn. 

He attended Mullins schools, the Univer
sity of North Carolina and the University of 
South Carolina Law School. 

As a student he was an athlete and one 
year was a member of the All-Southern Con
ference football team. 

He served with the U.S. Navy in 1918. 

[From the Columbia (S.C.) State, Sept. 5, 
1979] 

JOHN L. McMILLAN SERVICES ARE FRIDAY 

FLORENCE.-8ervlces for former Congress
man John L. McMUlan will be noon Friday 
at Central United Methodist Church. Burial 
will be in McMillan Family Cemetery. 

Mr. McM1llan died Monday in a Florence 
hospital. 

He was born in Mullins, a son of the late 
M. L. and Mary Alice Keith McMil!an. He 
served as a congressman from 1939-1973, and 
was known as the "unofficial mayor of Wash
ington" because he served for many years as 
chairman of the House District of Columbia 
committee. 

His committee was the most influential 
body in administration of the District of Co

lumbia before the home rule was instituted. 
He was also a ranking member of the House 
Agricultural Committee and lts Tobacco 
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Subcommittee. He brought several tobacco 
hearings to the Piedmont. 

He was also secretary to Congressman Al
lard Gasque, who served the district in the 
House from 1932 until his death in 1938. 
Then in the regular 1938 Democratic Primary, 
McMillan emerged from a field of six and 
won in a runoff. He was elected mostly with
olllt opposition until 1972 when he lost in a 
primary runoff. 

He served the 6th District longer than any 
other person in history, and was elected to 
Congress 17 times. As chairman of the House 
District Committee, McM1llan was lnfiuential 
in the development of Washington as a major 
city after World War II. He was also repre
sentative of the Speaker of the House at the 
Interparliamentary Conference in London in 
1960 and in Tokyo in 1961. 

He attended the University of North Caro
nna and the University of South Carolina 
Law School. 

As a student, he was an athlete and was a 
member of the All-Southern Conference Foot
ball Team. He was also a World War I veteran. 

Surviving are his widow, Mrs. Margaret 
English McMlllan; a son, John L. McMlllan 
Jr., of Greenville; a brother, Dr. Carl B. Mc
Millan of Mull1ns: and three grandsons. 

The family suggests that those who wish 
may make memorials to Central United 
Methodist Church, First Baptist Church, the 
Salvation Army, the American Cancer So
ciety or the Heart Association. 

Waters Funeral Home is i.n charge. 

[From the Florence (S.C.) Morning News, 
Sept. 6, 19791 

JoHN L. McMn.LAN 
In the world of politics, where John L. 

McMillan spent most of his life, re-election is 
the highest compliment of all-the ultimate 
commentary on an officeholder's perform
ance. 

By all accounts, that made McMillan, who 
died Monday, the most-complimented con
gressman in Sixth District history. He was 
elected to the House of Representatives 17 
times. Nearly a hundred million Americans 
were born while he was in office. The nation 
moved from prop planes to spacecraft, from 
Joe DiMaggio to Reggie Jackson. 

It wasn't fiery oratory that kept him in 
office, or ambitious legislative crusades. It 
was service-to ·his district as a W'hole, and 
to individual constituents. For 34 years he 
served, helping veterans with their pay prob
lems, reminding his colleagues that a na
tion is no better than its farms. While gov
ernment was growing larger and more im
personal, McM1llan was providing a link 
between ordinary people and Capitol Hill. 

Not the least of his assets was a . gentle, 
helpful manner that wlli be remembered by 
many hundreds of Pee Dee area residents 
who had no special claim, by virtue of posi
tion or power, on the time of a United States 
congressman. 

South Carolina wasn't the only place in 
which McMillan became something of an 
institution. For many years, before home rule 
came to the nation's capital he was known 
as "the unomcial mayor of Washington," di
recting its affairs as chairman of the District 
of Columbia Committee. 

The federal building on Evans Street 
which bears his name, is a fitting memorial;' 
but for a man who served his district so 
long, taking a genuine interest in his con
stituents, memorials are unnecessary. He 
won't be forgotten. 

[From the Florence (S.C.) Morning News, 
Sept. 8, 1979 J 

FRIENDS PAY LAST RESPECTS TO McMn.LAN 

State and federal otHclals turned out Friday 
for the funeral of former Congressman John 
L. McMillan. 

Dozens of former staffers in his congres-

sional omce and their families also went to 
the services at Central Methodist Church. 
• It was a sort f reunion for many staffers 
who have been split up since McMUlan left 
omce early in 1973. That many may not be 
together again. Some traveled hundreds of 
miles to be there. 

They fondly recalled their former boss who 
represented the 6th District in Congress for 
34 yes.rs, longer than anyone else in history. 
He was first elected in 1939. 

Anne Steadman Witt seemed to speak for 
many of them when she told newsmen out
side the church that "I couldn't tell you all 
he did for me." 

Her association with McMillan, she said, 
was one of the finest things that ever hap
pened to her. 

"He was a wonderful friend to me," said 
Mrs. Witt, who worked for McMillan in 
Washington. 

Gov. Dick Riley led state omcials who 
gathered in the hot sunshine outside the 
Florence church. Coming fror.a Washington 
were U.S. Sens. Strom Thurmond and Ernest 
F. Hollings and Congressmen John Jenrette 
and Mend~l Davis. Also there were former 
Congressmen Ed Young, Tom Gettys and 
Robert Hemph1ll, now a federal district judge. 

They served as honorary pallbearers and 
formed a line for the fiag-draped comn to be 
carried through after the services. Burial was 
at the McMlllan Cemetery in Mullins. 

"The world is a better place because he 
lived in it," the Rev. Robert C. Faulkner, 
senior minlster of Central said during the 
services. 

The former congressman was able to make 
a career of work "he said he gladly would 
have done for free," Faulkner said. 

McMillan's service in Congress, Faulkner 
noted, "started before most people here were 
born." The congressman's one driving ambi
tion was to be of use to his country, he said. 

Of McMlllan, who died last Monday at 81, 
Faulkner said he "has fought the good fight 
for his constituents and kept the faith with 
the people." 

Faulkner said, "He fin1shed the race. He did 
it honorably. There is no better way for a 
man to die. 

"His strength was 1h his gentleness and 
willingness to give of himself," Faulkner said. 

Faulkner, the Rev. J. Herbert Thomas, 
assistant pastor of the church, the Rev. Lewis 
McCormick of First Baptist Church of Mul
lins; and the Rev. Dr. C. LeGrande Moody, 
retired pastor of Central, otficiated. 

Hollings said McMillan's service had been 
long and distinguished. "He was a highly re
spected figure in Washington," the senator 
said. 

McMillan was chairman of the House Dis
trict of Columbia Committee for years when 
Congress still ran the affairs of the city. He 
was known as unomcial "mayor of Washing
ton." 

Before that, McMillan was secretary to 
Congressman Allard Gasque who served the 
district from 1922 to 1938. 

(From the Charlotte (N.C.) Observer, 
Sept. 8, 1979] 

A BIT OF THE OLD SOUTH DIED WITH 
"JoHNNY MAc" 

FLoRENCE, S.C.-Back in 1970, a reporter 
asked veteran U.S. Rep. John McMillan, 
D-S.C., what he thought the major cam
paign issue was between himself and the 
three men running against him. 

McMlllan, a man of few words, replied 
"I've got the job, and they want it." 

But there were other issues, chiefiy Mc
Mlllan's advancing age-then 72, though he 
wouldn't admit it-and dissatisfaction among 
the 6th Congressional District's newly en
franchised black voters With McMlllan's con
servative politics. 

"Johnny Mac," who had served in Con
gress since 1938, won that race, but it was 
his last victory. 

In 1972, 36-year-old John Jenrette, the 
current congressman, beat !him in the Demo
cratic primary. 

McMillan died Monday at 81. And Friday, 
as his fiag-draped casket was wheeled out 
of the Central United Methodist Church for 
burial at the family cemetery in Mullins, a 
piece of the older, more rural and traditional 
South he represented went with him. 

In the congregation of about 200 were the 
elected officials of today's South, including 
Jenrette, Gov. Dick Riley and both of South 
Carolina's U.S. senators, Ernest Holl1ngs and 
Strom Thurmond. 

Thurmond, thouglh. only four years younger 
than McMillan, has been able, through con
summate political skill and 'l. personal mag
netism McMillan seemingly lacked, to adapt 
himself to changing times. 

During McMillan's 34 years in Congress, 
he was known in the 6th District, a then al
most entirely agricultural area stretching 
across the Pee Dee to the coast, as a courtly, 
kind, considerate man who did thousand.s of 
individual favors for his constituents and 
protected the interests of the area's domi
nant tobacco industry. 

In Ibis last race in 1972, his campaign Ut· 
erature boasted of "at least 50 new post omce 
buildings" in the district, along with opposi
tion to "all sociallstic and communistic pro
posals . . . d.nd to a minimum wage for agri
cultursl workers .... " 

But McMiilan was best known nationally 
as the "mayor of Washington," by virtue of 
his chairmanship for 24 years of t ..... e House 
District ol Columbia Committee. 

Until Washington began in the 1960s to· 
achieve home rule, over McMillan's strenuous 
opposition, he controlled even such day-to
day details of the city's life as assigning park
ing spaces and setting public-employee pay
rolls. 

He won praise from city business interests, 
but many blacks, who composed 70 percent 
of Washlngton's population by the time Mc
Millan left Congress, accused him of racism. 

Liberal Northern congressmen and ot!her 
home rule supporters accused him of running 
his committee and the city like a dictator. 

In 1972, blacks from Washington went to 
the 6th District to campaign for Jenrette 
against McMillan. 

Before 1970, however, McMillan had been 
viewed as unbeatable because of the per
sonal loyalty of his longtime constituents 
and his traditional coalition of courthouse 
politicians, tobacco farmers and warehouse
men and old-line bl8ck political leaders. 

"He followed the c.ld way of politics," says 
one infiuential Florence black. "He UEed to 
go to the leaders a:.d depend on them to get 
the votes out for him. 

"The leadership he used to deal with had 
certain things they wanted for the com
munity. They would meet with him, and he'd 
give them one out of the five or six things 
they'd ask for." 

McMillan's politics were based on being 
able to walk the streets of small towns and 
know everyone's name, and on knowing who 
to depend on to deliver. 

A state Democratic Party offi.cial recalled a 
meeting about 10 years ago when Gov. Robert 
McNair and other party bigwigs were trying 
to get $500 donations for the party from a 
well-heeled group. 

"Everybody was making speeches about 
good government and how the Democratic 
Party had served the state well," the otficial 
said. 

"Then Johnny Mac got up to speak-he 
was a terrible speaker-and he sort of talked 
into h1.!! shoelaces and he said, yep, we had 
to beat those Republlcans, and a little money 
in the right places the night before the elec
tion could do a lot of good." 
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But the district had become half industrial 

by the early 1970s, and t housands of new 
residents had moved into the larger counties 
like Florence. 

McMlllan, who avoided reporters and sel
dom granted interviews, who turned down 
blllboards the state Democratic Party offered 
to provide him against a. Republican chal
lenger and who refused to reveal his age, 
finally ran into a new political era. 

He allowed Jenrette to lure him into a. 
televised debate the night before their pri
mary runoff. According to those who remem
ber it, it was McMlllan's biggest mistake. 

"He just wasn't a. fast thinker and he 
looked awful, just awful," said one Flcrence 
politician. 

But those who knew McMllla.n well were 
deeply fond of him, and even his political 
enemies conceded he couldn't be beaten at 
touching people individually. 

At his funeral Friday, a congressional staff 
member, Ann Steadman Whit, was in tears as 
she talked about McMllla.n. 

She told of a. man named Gene Com
mander, to whom McMillan used to write 
long, personal letters and send gifts when the 
man was sick. 

"During one of the elections," Mrs. Whit 
said, "we were at some gathering with a. lot 
of people and Mr. McMillan said, 'Gene Com
mander is in the other room. Go ask him to 
come eat with us." 

She continued, "I went and looked, and 
then I told Mr. McMlllan, 'There's nobody in 
there but an old black man.' And he said, 
'That's Gene Commander.' " 

REPEAL OF CARRYOVER BASIS 
TAX PROVISIONS 

Mr. HEFLIN. Mr. President, every day 
I receive mail from my constituents in 
Alabama calling my attention to very 
real problems which have been created 
by legislation passed by this Congress. 
Few laws, however, have invoked such a 
widespread and emotional reaction as 
the carryover basis rules adopted by the 
Congress in the so-called Tax Reform 
Act of 1976. 

Mr. President, prior to 1976, the tax 
laws provided that an individual who 
inherited property received a "basis" in 
the property equal to its fair market 
value as of the date of the decedents 
death, or a date 6 months thereafter. An 
individual's basis is the starting point 
from which capital gains and losses are 
determined on any subsequent sale or 
exchange of the property. The amount 
received from the buyer when the prop
erty is sold is reduced by the individual's 
basis and the difference is the individ
uals gain or loss. 

From the time of the original enact
ment of the personal income tax in 1913, 
the rule for basis determinations has 
provided that when 'property is trans
ferred on the death of the owner, the 
basis in the hands of the heir or person 
receiving the property ·by the terms of 
the will is the fair market value of the 
asset at the time of the decedent's death. 
The pre-death appreciation in value of 
the assets transferred on the death of 
the owner were not subject to income 
tax. Since, in my judgment, the leading 
factors in this appreciation has been in
flation,. any change in this treatment for 
tax purposes would in effect be another 
tax of inft.ation and certainly such a tax 
is not in the best interests of American 
taxpayers. 

The carryover basis rules introduced 
by the Tax Reform Act of 1976 reflected 
a major policy change. Under the 
changed rules, the heir, devisee, legatee 
would have a basis in the property equal 
to that of the decedent, subject to certain 
adjustments and limitations. 

Mr. President, these new rules have 
been criticized on the grounds that they 
are unfair as a matter of tax policy, and 
they create unbearable administrative 
burdens. Although some claim that there 
was inequitable treatment between a 
taxpayer who sold assets prior to death 
and a taxpayer who chose to hold assets 
until his death, in my judgement, there 
really is no inequity among such tax
payers. First, all property owners are 
free to choose to sell, to give away, or to 
hold on to their assets. Moreover, tax
payers do not generally choose when to 
die in order to invoke stepped up basis 
possibilities of the prior law. The new 
carryover basis rules are an extreme 
burden on small family, farms, and busi
nesses. The sale of assets to pay estate 
taxes could result in substantial larger 
income tax burden that would be the 
case under the old rules. 

As we all know, Mr. President, pay
ment of estate tax frequently presents a 
liquidity problem. The carryover basis 
rules will compound this problem with 
higher income taxes on the surviving 
members of a family. For example, such 
person may be unable to retain the own
ership of homes, farms, forest lands, or 
means of production of a family income 
which may have to be sold in order to 
pay the taxes. 

Not only is the new procedure unfair 
from a standpoint of its impact on the 
average American taxpayer, but it 
should be noted that there is growing 
concern among tax attorneys and ac
countants about the complexity of the 
Federal income and estate tax laws. · A 
tax system based on voluntary compli
ance depends in a substantial measure 
on the ability of taxpayers and others 
with compliance responsibility, such as 
attorneys and accountants, to under
stand and fulfill their obligations. The 
old stepped up basis rules were simple 
and direct. The new provisions require 
highly technical arbitrary and artificial 
calculations. They cannot be readily 
understood even by experts in the field 
and it is certain that they will lead to 
noncompliance and inconsistent appli
cations. Most people will now be required 
to hire expensive lawyers and account
ants to fathom the meaning of the law 
and to protect their interests. 

Moreover, Mr. President, the carryover 
basis rules imposed an additional record
keeping burden that is almost unprec
edented and it is not justified by any 
tax policy. It will be necessary for execu
tors and administrators of estates to 
determine the basis of all property in 
the estate. It will in turn be necessary for 
the property owner to maintain records 
from which such determination can be 
made. These records must be maintained 
because the law requires that the execu
tors must supply information on the 
properly computed carryover basis of 
each asset to the Internal Revenue Serv
ice and each beneficiary. The executor's 

failure to supply the Internal Revenue 
Service with such information rna~> re
sult in a fine of.$100 for each such failure 
up to a maximum "total fine of $5,000. 
Failure to supply a beneficiary with the 
correct and appropriate information may 
result in a fine of $50 for each failure 
with a maximum fine of $2,500. The 
difficulty of proving the decedents basis 
in many assets after the decedent has 
died and can no longer furnish informa
tion is almost mind boggling. Moreover, 
estate fiduciaries such as executors and 
trustees are required to make many diffi
cult decisions with respect to the carry
over basis rules including but not limited 
to selection of property to be excluded 
under the $10,000 household effects ex
clusion authorized by the new law. In 
some cases, these choices must favor one 
beneficiary over another which will cer
tainly present problems of potential con
flicts of interest and fiduciary liability. 

Representatives of legal, accounting, 
and banking organizations have argued 
that these responsibilities will create ad
ditional risk and will result in additional 
costs in the administration of estates to 
the detriment of the taxpayer. The end 
result, of course, will be diversion of 
assets away from the heirs of the estate 
since the cost of administration will be 
increased. 

Mr. President, in my judgment, this 
Congress made a mistake when it 
changed the carryover basis rules in the 
Tax Reform Act of 1976. I think that we 
should move quickly to correct this mis
take. The people of Alabama and the 
people of this Nation are crying out for 
relief from this unfair and burdensome 
feature of our tax laws. We must make 
sure that our small businesses, our small 
farmers, our small landowners, and tim
ber producers are not forced out of busi
ness. Rather we must take actions to in
sure that these small businessmen are 
nurtured, because they are the bedrock 
of this Nation's economy. In my judg
ment, the economic fate of this Nation 
may well depend upon the actions this 
Congress takes with respect to these 
owners of family farms and businesses 
who must face the possibility of losing 
their farm or business if we do not act to 
correct mistakes of previous years. 

Mr. President, I hope that the Mem
bers of this Congress will stand up and 
be counted on this issue, will admit that 
a mistake was made, and will quickly 
move to repeal these obnoxious carryover 
basis provisions. 

TIDE IS TURNING AGAINST 
TAXFLATION 

• Mr. DOLE. Mr. President, the Octo
ber 1 issue of U.S. News & World Report 
focuses on the impact of inflation on 
American citizens. One of the issues 
particularly highlighted by U.S. News & 
World Report is the way inflation in
creases the income tax bite without Con
gress passing a tax increase. The U.S. 
News article discusses many of the in
equities caused by "taxflation," which I 
have also been bringing to the attention 
of my colleagues in recent weeks. Tax
fiation reduces incentives to increase 
productivity, squeezes the taxpayer try-



September 25, 1979 CONGRESSIONAL RECORD-SENATE 26055 
ing to keep ahead, and constitutes taxa
tion without action by the representa
tives of the people. In short, it is irre
sponsible and unfair to our citizens. 

The Tax Equalization Act, S. 12, would 
put a stop to taxfiation. This legislation 
has been introduced by the Senator 
from Kansas to restore equity to our tax 
system. It would index the income tax 
for inflation by requiring the tax brack
ets, zero bracket amount, and personal 
exemption to be adjusted by the percent
age rise in the Consumer Price Index for 
the preceding fiscal. year. Tax withhold
ing tables are corrected accordingly. The 
consequence would be that the tax rates 
would correspond to constant levels of 
real, as opposed to inflated, income. In
dexing would reduce the Government's 
incentive to inflate the economy and 
would force Congress to pass real tax 
cuts or real. tax increases. It would not 
deprive economic policymakers of any 
tools they have; it would merely keep 
them honest. 

The Tax Equalization Act is the most 
meaningful tax reform Congress could 
undertake, and the Senator from Kansas 
is proud to be its sponsor. Tax reform 
to deal with inflation is receiving ever 
greater attention, as the October 1 U.S. 
News demonstrates. The momentum in 
favor of tax equalization is growing, and 
the issue will not go away. 

Mr. President, I ask that the U.S. 
News report on taxfiation be printed in 
the RECORD. 

The report follows: 
CATCH-UP RAISES THAT Do NOT QUITE CATCH 

UP 

(Pay boosts don't go very far these days
especially when they thrust people into 
higher tax brackets. It's a problem Congress 
is starting to take a look at.) 

A new term has creot into the vocabulary 
used to portray the burdens that inflation 
places on many Americans: "Ta.xflation." 

That is how Senator Bob Dole (R-Kans.) 
describes the trap that has snared mill1ons of 
taxpayers. 

Simply put, at the same time that infla
tion boosts salaries and wages without in
creasing buying power, it also pushes people 
into higher income-tax brackets. With each 
step up the ladder, an individual stands to 
pay a heftier blll, with the federal govern
ment coming out a big winner. 

A windfall. All told, about 35 b11lion dol
lars in added tax receipts from individuals 
and corporations w111 flow into the U.S. 
Treasury because of inflation in the 1979 
fiscal year ending September 30, estimates 
the Joint Economic Committee of Congress. 
"This hidden tax increase is a dramatic ex
ample of taxation without legislation," com
plains Senator Gary Hart (D-Colo.). 

With inflation running at double-digit 
rates again-the second such period in five 
years-the problem is getting closer attf'n
tion and prompting a. batch of proposals to 
ease taxpayers' pllght. 

The chart on this page shows in dollars 
and cents how, despite wage hikes equal to 
inflation over the past five years, a. worker is 
worse off in real terms. Behind the problem· 
The one-two punch of bigger income-ta~ 
payments and higher Social Security taxes 
that result from a salary hike. 

For many, the squeeze is more 11ke a. bear 
hug because wage boosts have been out
stripped by the inflation rate, leaving workers 
even further behind than the chart shows. 

Hard hit, too, are the many familtes in 
which both husband and wife work. These 
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people are affected doubly by higher income 
and Social Security taxes. If each spouse 
earned as much as the maximum wage taxed 
by Social Security, the couple's combined 
payroll tax would have increased a whopping 
$1,263 between 1974 and now. 

Add in sharply higher state and local 
levies, and the situation for many taxpayers 
is even grimmer. 

This growing load has taken place despite 
tax cuts, reductions in rates and increases 
in the amount of income exempt from taxa
tion. Five years ago, tax rates were higher 
and the personal exemption was only $750, 
compared with $1,000 now. 

What can be done to provide relief from 
taxflation? The major suggestion is to "in
dex" the income-tax system. While pro
posals vary in their details, the gist of the 
plan is this-

Tax brackets, exemptions, deductions and 
other aspects of the tax code would rise 
automatically each year in line with infla
tion. For instance, 1f the cost of living rose 
10 percent in 1979, the personal exemption 
on 1979 income would be increased 10 per
cent-from $1,000 to $1,100. Brackets also 
would be widened. Thus, the 28 percent rate, 
now applied to taxable incomes in the $20,-
200-$24,600 bracket on joint returns, would 
be applied to taxable incomes of $22,22Q
$27,060. 

Some proposals go further and call for 
similar indexing of other fixed limits, such as 
the exemption of $100 ($200 on joint re
turns) on income from stock dividends. 

Another idea 1s to index capital-gains in
come-as in profits from sale of property or 
stock-so that only the "real" increase in 
value would be taxed. For example, 1f the 
value of an individual's stock had risen by 
100 percent over five years and the consumer 
price index had soared by 50 percent, a per
son would pay capital-gains taxes only on 
the one-third real increase in value, not the 
full amount of the gain. 

"With indexation, a tax cut w111 be a real 
tax cut," argues Dole, sponsor of one such 
measure. "Taxpayers w111 be able to keep up 
wlth inflation." 

Behind opposition. canada a.nd several 
other nations have indexed taxes for several 
years, but the carter administration 1s 
strongly opposed to the idea. Some of its op
ponents, such as Federal Reserve Board 
Chatrma.n Paul A. Volcker, hold that index
ing amounts to a surrender to infiation-in 
effect, writing it into the system instead of 
fighting to bring it under control. 

Others argue that indexing woud rob Con
gress and pol1cymakers of a valuable eco
nomic tool. As it stands now, periodic tax 
cuts can be tailored to fit the needs of the 
economy through the size of the reduction 
and the way it is spl1t up among businesses 
and various groups of individuals. Talk now 
centers on a tax cut in 1980 that would in
clude Social Security relief for business and 
individuals and an overhaul of corporate 
taxes aimed at boosting investment in new 
plants. 

Administration officials add that higher 
taxes under the present system are useful 
in fighting inflation by reducing consumer 
buying power and therefore cooling demand. 

Supporters o! indexing, however, contend 
that the real reason the White House--and 
ma.ny members of Congress-are opposed to 
the idea is that the federal government 
would lose a big chunk of tax revenue. 
Another factor, they argue, is that lawmak
ers are reluctant to give up the pol1tical 
points they win with voters by passing tax 
cuts in election years. 

The arguments on both sides are likely to 
grow more heated in the months ahead as 
Congress and the White House grapple with 
the dilemma of infiation and a sagging 
economy in a polltically charged year ·• 

TESTIMONY OF FRANK I. HAMIL
TON, NATIONAL COMMANDER, 
THE AMERICAN LEGION 
Mr. THURMOND. Mr. President, to

day, September 25, 1979, the national 
commander of the American Legion, Mr. 
Frank Hamilton, appeared before the 
Senate Committee on Veterans' Affairs 
and presented the legislative goals and 
initiatives of the Legion for fiscal year 
1980. 

The American Legion is the largest 
veterans' organization in the United 
States. There are approximately 2. 7 mil
lion Legionnaires and nearly 1 million 
members of the ladies' auxiliary. The 
policies, programs, and goals of the Le
gion promote a better understanding of 
the principles of democracy and instill 
Americanism among the citizens of this 
great country while providing advice and 
service to our Nation's veterans. 

Mr. President, attending this commit
tee meeting were Legionnaires from 
throughout the United States. My State 
of South Carolina was well represented 
by William Jennings Bryan Dorn, State 
department commander; Jim Hamilton, 
State department adjutant, and his wife, 
Dorothy; Bill Plowden, veterans' employ
ment service representative for South 
Carolina, and his wife, Ruth; Abe Fen
nell, editor, South Carolina Legionnaire, 
and his wife, Jewell. 

Mr. President, the testimony of Na
tional Commander Hamilton not only 
presents the legislative goals of this fine 
organization, but also outlines the pro
grams which reflect our Nation's histori
cal commitment to those who served 
when called upon. I ask unanimous con
sent that the testimony of National Com
mander Hamilton be printed in the REc
ORD for the benefit of my colleagues. 

There being no objection, the testi
mony was ordered to be printed in the 
RECORD, as follows: 

STATEMENT OF FRANK I. HAMn.TON 

Thank you, Dick, for your very klnd in
troduction . . . it was deeply appreciated. 
Mr. Chairman and Members of the Commit
tee, I have known Senator Dick Lugar for 
m;~.ny years and have always valued his coun
sel and friendship. Before I begin my testi
mony I would also like to thank Senator 
BAYH for taking the time to be with us this 
morning. Birch, I appreciate the courtesy you 
have extended to me before this distin
guished Committee. 

Mr. Chairman and Members, permit me to 
introduce several guests and those at this 
table. 

In the audience are members of my family, 
my wife Ethel, my daughter Mary and my 
son Frank, Jr. 

I'm also prtvlleged to present the National 
President of the American Legion Aux111ary, 
Mrs. Agnes Kennedy of New York and her 
officers Mrs. Dora Seymour, National Vice 
President, Mrs. Miriam Junge, National Sec
retary and Mrs. Helen Adams, Chairman of 
the National Legislative Committee. 

At the witness table with me ls Mr. B111 
Lenker, Chairman of the National Veterans 
Affairs and Rehab111tat1on Commission and 
his division director Mr. Robert E. Lyngh; 
also joining me is Mr. Albert D. Brown, Jr., 
Chairman of the National Legislative Com
mission and his division director Mr. Myllo 
S. Kraja. 

Mr. Chairman, our statement has been 
submitted and I respectfully request that it 
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be made part of the hearing record in its 
entirety. 

I wish now to highlight o~ statement a.nd 
in respect o! our time limits to then have 
the opportunity to respond to any questions 
there may be. 

VETERANS MEDICAL CARE PROGRAM 

The centerpiece of the veterans benefits 
program is the medical care program that is 
operated by the Veterans Administration. 
The American Legion is keenly &ware that 
without this centerpiece it would be cUm
cult to justl!y the con·tinuation of the VA 
as the single agency !or the administration 
of veterans benefits. Which is why the Legion 
reacts so quickly to perceived danger to the 
medical care program, and works so hard !or 
the continued improvement 0'! the program. 

All of us who are interested in veterans 
affairs, have been concerned in the recent 
past, about the future of the VA medical 
care program. Otncials of the Administration, 
including the President, the VA Administra
tor and the Chief Medical Director have re
peatedly offered assurances as to the future 
of that program. However, at the same time, 
these otncials have presided over reductions 
!n the system that clearly diminish its abi11ty 
to meet the demands for care of eligible 
beneficiaries. 

As all of us know, the additional funds 
that Congress provided in the Fiscal Year 
1979 Budget, for the operation of beds, and 
necessary staff increases, were used instead 
to fund pay raises for Federal employees. 
3200 beds have been closed down, a.nd more 
than 6,000 personnel have been eliminated 
from the Department of Medicine and Sur
gery during this Fiscal Year. The Adminis
tration's proposed Budget for FY 1980, was 
essentially a straight-line budget, and called 
!or a further reduction of DM&S employees-
which would very likely lead to more bed 
closures. 

And while these actions have been taken 
and projected, the Administration has con
tinued to assure us that they will do more 
with less. But they are not doing more with 
less, because we are receiving reports from 
American Legion Service Officers, and from 
our own Field Representatives, that veterans 
are in fact being turned away from hospitals 
and clinics-veterans with nonservice-con
nected disab111ties, who need care. 

Congress responded to our expressions of 
concern, and has provided additional funds 
in the Appropriations measure for Fiscal 
Year 1980, to restore 3800 staff members to 
the Department of Medicine and Surgery. 
Let me say quickly, that we are grateful for 
the additional $76.4 mUlion. 

But already, we are faced with the same 
old story. Under date of July 19, 1979, the 
Deputy Director of OMB addressed a letter 
to Senator Proxmire, in which the Adminis
tration agreed to the funding of 3200 pe.r
sonnel. But it expects to recover these costs 
by a signiflcant reduction of benefits. In 
H.R. 3892, an Administration measure, travel 
allowances, over-the-counter drugs, and d;m
tal care for Vietnam Era veterans wm be re
duced. Please note that the largest number 
of those who will be affected by these reduc
tions are old and poor veterans. This ex
change is not what we would call generous. 

The American Legion asks Congress not to 
offset the gains in needed employees by the 
reduction of benefits for needy veterans. And 
as to the curtanment of this dental benefit, 
there is no valid reason that we know of, 
why the one year ellg1bil1ty for one-time 
dental care for Vietnam Era veterans should 
be reduced to six months. Thousands of vet
erans have already had the advantage of 
this benefit. Why deny it to those remaining 
who may be eligible for it? 

As to b~ closures, we note that as of 
June 1979, VA was operating 86,790 beds. 
Twenty years ago, VA was operating 120,000 
beds. That is an elimination of more than 

33,000 beds. VA insists that it doesn't need 
these beds. We agree that some losses were 
dictated by fire and safety regulations, and 
the need for more personal privacy for pa
tients. But we are categorically opposed to 
any more bed losses. The reduction of the 
size of the system has gone far enough. VA 
is faced with an inevitable increase in de
mand for both inpatient and outpatient care. 
This increase w111 stem from the increase 
in the size of the veteran population, a.nci 
from the fact that the average age of the 
remaining WW I veterans is now in excess 
of 83 years, and the average age of 12.5 
mil11on WW II veterans is now 59.5 years; 
meaning that these WW n veterans are arriv
ing at the time of life when they will be 
inc.-easingly subject to the catastrophic 111-
nesses that are associated with advancing 
years. We know that the demand for care 
1s going to increase, and it is essential that 
VA be able to respond to that demand; which 
it w111 not be able to do 1! it keeps on clos
ing beds. As we have said earlier, VA is al
ready turning veterans away-and that prac
tice will increase if the size of the system 
continues to be reduced. 

We know that the President has recently 
addressed a letter to Senator Cranston, in 
which hE: renews his pledge to maintain a 
viable medical care program for veterans. 
We accept the President's word. However, 
his assurances are not going to bear fruit 
as long a.s the size of the system continues 
to be reduced, and benefits for needy veterans 
continue to be curtailed. If the President 
wants a positive response from the veteran 
constituency, he w111 have to match his 
words with deeds in the operation of the 
veterans medical care program. 

iBe!ore completing my remarks on the vet
erans medical ca.re program, I do want to 
commend VA for certain things tha.t a.re being 
done. The American Legion f'Upported the 
enactment of Public Law 96-22, The Veterans 
Health Ca.re Amendments Act of 1979. This 
measure will strengthen V A's effort to assist 
Vietnam Era veterans who are having read
justment problems, a.nd it will further 
strengthen the VA's alcohol and drug treat
ment programs. The problem of alcoholism, 
especially, is a serious one among veterans of 
all ages, and VA is deserving of credit !or its 
efforts to deal with this problem. In addi
tion to the provisions of PL 96-22, VA has in
stituted a pure research program into the 
causes a.nd effects of alcoholism, and is now 
in the process of establishing clinical fellow
ships in th~ treatment of alcoholics and drug 
abusers. The benefits of these efforts will ex
tend to the entire American people. 

Simlla.rly, VA is expanding its activities 
in the field of geriatric medicine and geron
tology. With an aging veteran population, 
and a.n aging national population, these new 
and exciting progr&ms are to be highly com
mended. The AmeriCf',n Legion strongly sup
ports them. 

VETERANS ADMINISTRATION BUDGET 

Discussion of the veterans medical care 
program leads quite naturally to discussion 
of the VA Budget for Fiscal Year 1980. And 
even though budget action has been essen
tially completed by Congress, some observa
tions a.re indicated. 

In the first place, the Budget propcsed !or 
VA by the Administration was a straight-line 
budget. Funding was provided for new con
struction, but this was for projects that have 
long been planned and approved. In benefits, 
other than the curtailmen-ts that I men
tioned earlier, the only change proposed was a 
modest 7.8 percent increase in compensation 
and death benefits for t.he service disabled 
and the survivors of the service deceased. 
Since these are the most deserving category 
of beneficiaries the Government has, the ad
ditional increases Congress signifies intention 
to provide, in the !ace of double digit infia-

tion, are strongly indicated, and they have 
the full support of The American Legion. 

We are further grateful for the additional 
funds that will be provided for health care, 
and we urge the Congress not to enact the 
benefits curtailments the Administration has 
proposed. 

The final figure 1n the Appropriations 
measure of nearly $20.3 billlon should fund 
veterans programs with reasonable adequacy. 
This figure does entail some reduction in per
sonnel in the Department of Veterans Bene
fits. If these reductions result in a general
ized delay in delivery of benefits to eligible 
veterans and their dependents, the Legion 
wm bring the matter to the attention of this 
Committee, with a request for any necessary 
personnel adjustments. Most of those who 
are in receipt of veterans benefits, of what
ever category, have urgent need of such bene
fits-and unusual delays in dellvery, by rea
son of manpower shortages, are unfair, and 
to be avoided. We trust the Committee will 
agree with us on this point. 

VIETNAM ERA VETERANS 

The American Legion has more than 700,-
000 Vietnam Era veterans presently enrolled 
in its ranks. We have a strong concern for the 
welfare of all Vietnam Era veterans, and we 
have demonstrated that by support of pro
grams to aid their readjustment. 

The President also has repeatedly expressed 
concern for Vietnam veterans in public state
ments he has made. We note, however, that 
his Budget proposal for FY 1980 did not in
clude any spe~iflc recommendations for im
provement in benefits for this generation of 
vetarans. 

The American Legion believes there should 
be an immediate increase in the education 
and training allowances for those Vietnam 
veterans who are st111 in training under the 
GI Blll. During FY 1978, more than 1.5 mil
lion Vietnam veterans continued to receive 
training under the GI Bill. While it is ex
pected that this number will continue to de
cline, there will still be a significant number 
of veterans in education and training pro
grams in FY 1980. They urgently need an in
crease in the education and training allow
ances, which were last increased on Octo
ber 1, 1977. We realize such an increase will 
cause a budget problem; but it 1s important 
that the Government complete its commit
ment to these veterans by making it feasible 
!or them to complete their education and 
training programs; and this can only be done 
1! the allowances are realistic in the face of 
double digit inflation. The American Legion 
has called for an increase of 15%, which we 
do not consider excessive. We will support 
any reasonable amount that Congress can 
agree on. 

As required by Public Law 95-202, VA has 
completed a study of the Vocational Re
hab1litation Program, Chapter 31 of the 
United States Code, and on the basis of that 
study has proposed legislation to revise and 
improve the program. The American Legion 
supports the revision as overdue and neces-

sa~ere is another problem, specifically af
fecting Vietnam veterans, to which the Gov
ernment must pay greater attention. And 
that is the residual effeot, on veter&ns who 
were exposed to it, of Agent Orange. There 
was widespread use of this highly toxic her
bicide during the fighting in Vietnam. Thou
sands of u.s. servicemen oa.me in cont!I.Ct 
with it in the fighting areas. Now, there is 
a. strange a.pa.thy evident by the Government 
in trying to ascertain what the residual ef
fects may be O'Il. the health of those exposed. 

N:. a result of pressure from Congress, and 
others 1n the nation, the VA has now esta.b
Ushed a professional level study committee, 
on which the Legion has representation 
through its Medical Oonsulta.nt. We will cer
tainly work with VA in completing this study. 
But time is of the essence. Cls.1Ins are being 
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filed now by Vietnam veterans who believe 
they have developed disabiilties stemming 
from Agent Orange exposure. Since the use 
of this substance was an act of war by our 
Government, we expect VA to pursue an ex
tremely liberal course in considering these 
claims. I! there is the least possible chance 
that the herbicide has caused any disease, or 
disab111ties of a.ny kind, the VA should pay 
these claims. The American Legion states 
categorically that the Government of the 
United States must accept the consequences 
of its own a.ctions. It has no right to resolve 
any doubt in this matter in its own favor. 
Our most recent National Convention took 
note of this problem in Resolution No. 158 
(District of Columbia), and we intend to take 
every action necessary to insure the VA does 
not drag its feet on this issue. 

VETERANS DEATH AND DISABILITY PENSION 
PROGRAM 

When former National Commander John 
M. Oarey, appeared before this Committee 
ls.st September, Public Law 95-588, the Vet
erans and Dependents Pension Improvement 
Act of 1978, was in final stages of preparation, 
and did in fact become law effective Janu
ary 1 of this year. It has proved to be contro
versial with many veterans, in comparison 
with the former pension program, mainly be
cause it does not have as many exc1.us1ons. 
The American Legion has supported the new 
program because, although it is somewhat 
more restrictive than the earlier programs, tt 
does accomplish two necessary goals. It treats 
aU beneficiaries equally, and it assures the 
greatest amount of pension for those most in 
need. In doing so it eliminates some of the 
anomalles that had crept into the older pro
grams tn the course of numerous legislative 
changes. 

Most new programs are not perfect at 
their inception. Pending a period of experi
ence with the new program, the Legion re
serves the right to approach the Congress 
to seek improvements in the new pension 
program, as the need for these becomes 
apparent. 

We have already ascertained one stgntft
cant weakness in the new law-the benefits 
provided to widows and orphans. These are 
so restrictive as to be inequitable. Our Na
tional Convention last month addressed the 
problem in Resolution No. 433 (Wisconsin). 
On the basts of that resolution, we w1ll, in 
January, submit certain legislative proposals 
to this Committee. Essentially they w111 seek 
to increase the benefit level for wtctows and 
orphans to 90 percent of that paid to vet
erans, and to strengthen income exclusions 
tn such a way that these beneficiaries w111 
be assured a level of income support that 
wlll be meaningful. 
SPECIAL PENSION PROGRAM FOR WORLD WAR I 

VETERANS 

On the basts of a mandate from our 1978 
National Convention, The American Legion 
had introduced Into this Congress H.R. 2057, 
a measure that would provide a special 
pension program for veterans of WW I. That 
mandate was renewed at our 1979 National 
Convention. 

The American Legion believes these vet
erans should have a special pension program 
that Is llberal and generous to them, tn con
sideration of their special status. 

It was the veterans of WW ! who spon
sored and helped to develop the broad pro
gram of benefits that is now avallable to 
the nation's veterans. Many of these bene
fits, including all of the readjustment pro
grams, were not available to the ww r vet
erans themselves. Yet they selflessly worked 
for the welfare of their sons and grand
sons, who fought in wars that came after 
theirs. 

Today, there are 600,000 of these veterans 
surviving. Their mortality curve ts high
running at about 4,000 per month. Special 

attention to their special needs is long over
due. Most of their working years were spent 
in the midst of the Great Depression, and 
most of them were not able to acquire 
enough of the material things of life to 
see them through their later years. 

For all of these reasons, it behooves the 
nation now to show them a measure of 
generosity. The American Legion earnestly 
petitions the Congress to do that. 

HEALTH EFFECTS OF EXPOSURE TO IONIZING 

RADIATION 

There is a special problem that aft'ects a 
considerable number of WW II and post
WW II veterans. That is the effects of ex
posure to ionizing radiation-or the conse
quences of the series of nuclear explosions 
that took place, mainly in the testing of 
new weapons. 

Based on the experience of American 
Legion Service omcers who are assisting vet
erans ·wtth claims based on radiation expo
sure, we are able to tell you that there is to
day a prevalent and clearly defined attitude 
of reluctance by a number of government 
agencies, including VA, we are sorry to say, to 
provide all the ~ormation available in gov
ernment files that wlll make possible the 
prompt and fair evaluation of these claims. 
This attitude by these government operatives 
111-becomes this nation. 

The developm~nt of nuclear weapons was 
a calculated government policy. The Ameri
can Legion supported this development in the 
interest of the national defense. Inevitably, 
many thousands of servicemen were involved. 
The Legion never expected tha.t the govern
ment, having conducted the tests, with at
tendant exposure of large numbers of service
men, would then seek to avoid its responsibil
ity for the consequences of its own aotions. 
This is not the American way. Those respon
sible !or this foot-dragging should be called 
to account by this Committee. The hearings 
that have been held on this subject to da.te, 
were a good beginning. But more needs to be 
done. 

Presently there are significant numbers of 
former servicemen w'ho have malJgnancles 
that may be a.ttributable to exposure to 
ionizing radiation. Many of their claims have 
been denied by the VA. Many more are being 
subjected to lengthy d~lays. And tn many of 
these cases, the issue is a matter of ltfe and 
death. The veterens want to get these claims 
settled before they die, so they will know 
their survivors wlll be protected tn their en
titlement to benefitG. The !allure of govern
ment employees to deal with these matters 
expeditiously is unjustlflable, and The 
American Legion protest..c; against it. It tsn•t 
only VA. The Defense Department ts also in
volved, as are HEW, NIH. and the NRC. The 
employees tn these agencies who are trying 
to save the government money at the ex
pense o! the gQvernmen t's own victims, 
should be ashamed of themselves. Our Na
tional Convention addressed this problem tn 
Resolution No. 547, and on the basis of that 
mandate, we intend to pursue this matter 
vigorously. We hope for the support of this 
Committee in that etr.ort. 

THmD PARTY REIMBURSEMENT 

One of the legislative proposals of the Ad
ministration, in the field of veterans affairs, 
calls !or reimbursement to the VA of benefits 
due on health insurance policies carried by 
veterans being treated in VA hospitals 
for nonservtce-oonnected conditions. The 
Legion's National Convention addressed this 
ma.tter tn Resolution No. 456 (Georgia), and 
on the basts of that mandate we shall oppose 
the concept of third party reimbursement. 

The Administration calculates a savings of 
some $218 million during FY 1980, by reason 
of third party reimbursement. This isn't 
going to happen, which makes the proposal 
non-productive at the outset. 

There is a constitutional question Involved 

here, concerning the interference by Federal 
legislation into contracts entered into by 
private parties. This constitutional question 
is going to have to be settled by the courts, 
and that is not going to happen during FY 
1980. 

The cost formula to be used in determin
ing benefits to be paid, is also going to re
sult in long negotiations with the health in
surance industry, and possible further Httga
tion. So, neither is the matter of cost form
ulas going to be settled during FY 1980. 
Thus, any projected recoveries by the govern
ment during the next Fiscal Year are totally 
unrealistic. 

But The American Legion is opposed to 
third party reimbursement on a further, 
fundamental basis. The grant of medical 
care to war veterans was rormallzed in the 
World War Veterans Act of 1~24. At that time 
it was a benefit, freely given by the American 
people, through Congress, to care !or the 
service disabled, and beyond them. to all 
honorably discharged veterans. The benefit 
was given in recognition o! valuable service 
rendered during wartime. 

In the years intervening since 1924, noth
ing has happened to change that ma.ndate of 
the people. Rather. it has been enhanced 
through the years, in the multitude of legis
lation Congress has adopted, to strengthen 
and expand the veterans health care pro
gram, to the point that it is today, the finest 
health care delivery program in the nation. 
This health program denotes a special rela
tionship between the people and the na
tion's veterans. To change the nature of the 
program now would destroy that special re
lationship. 

If third party reimbursement were to be
come law, then veterans would, in fact, be 
contributing to the cost o! their care, which 
would place the present medical care bene
fit on an entirely d11ferent basts. We of the 
Legion don't think the American people want 
that. 

Further, we must add, that !! third party 
reimbursement becomes law. we !ear for the 
ab111ty of all of us to defend the veterans 
health care program against inclusion In a 
national health insurance law. 

JUDICIAL REVIEW 

The recently concluded National Conven" 
tton of The American Legion continued Out' 
long-standing mandate against judicial re
view of veterans claims. 

We are aware that a Senate btll has been 
reported favorably. However, on the basis o! 
continued study o! the issue, we continue to 
be convinced that veterans and their de
pendents are receiving a level of considera
tion of theLr claims !or benefits now, under 
the liberalized policies of the Veterans Ad
ministration, that wm not continue should 
the Federal judiciary become involved, creat
ing an adversary relationship between the 
claimant and the government. and making 
the decisions of the adjudicative processes o! 
VA subject to review by Federal judges. 
ELIMINATION OF 180 DAYS AWOL AS A BAR TO 

BENEFITS 

Section 3103(a) of title 38 of the United 
States Code, as amended by Public Law 95-
126, establishes a statutory bar to the receipt 
of benefits by a servtceperson who is AWOL 
for 180 days. The American Legion supported 
this measure. 

The Administration has effected the in
troduction, In the Senate, of S. 1041, which 
would ellminate that bar to benefits. The 
American Legion, meeting last month, 
adopted Resolution No. 383 (Minnesota). 
restating the Legion's support of the statu
tory bar. 

It ts our view that entitlement to veterans 
benefits is an inducement to honest and 
faithful performance of military duty. En
titlement to such benefits is also an acknowl
edgment by a grateful Ame:rlcan people, of 
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such honest and faithful service. To relax 
the standards of qualification for benefits is 
to put a premium on refusal or !allure to 
perform duty. To grant benefits to those who 
do not perform duty is an insult to those 
who do so. 

We believe the American people have every 
intention that veterans benefits be reserved 
for those who serve the national interest. 
Deserters and chronic A WOLs cannot be 
placed in the same category as those who 
perform valuable service. 

We hope that Congress will not entertain 
this Administration measure. 

VETERANS EMPLOYMENT 

The American Legion is appreciative of the 
fine support it has received from Congress in 
legislation to improve employment programs 
for veterans. We are also aware that many 
times it would not have been necessary to 
appeal to Congress for either legislation or 
oversight functions if the Department of 
Labor had implemented legislation promptly 
and effectively. 

I will not go into detail about the past 
record of the Department of Labor in this 
regard. I do, however, want to thank the 
members of this Committee for your most 
recent help, to assure that there will be funds 
in the 1980 appropriations blll specifically 
for support personnel in the Veterans Em
ployment Service field staff. To prevent a 
recurrence of this Department of Labor ef
fort to seriously weaken the veterans employ
ment programs, with the resulting necessity 
tor the Legion to appeal to the friends of 
veterans in Congress, we are seeking legisla
tion to provide for these positions-which 
had been routinely provided by the Depart
ment or Labor for more than forty years. 

This long and recurring history of Depart
ment of Labor antipathy for veterans pro
grams has convinced The American Legion 
that an Assistant Secretary of Labor for Vet
erans Employment is essentia.l to insure the 
full implementation of all the measures 
Congress has enacted to provide comprehen
sive and effective employment services for 
the nation's veterans. We fully supportS. 250 
ill!troduced by Senator Strom Thurmond for 
this purpose and pending before the Com
mittee on Governmental Affairs. 

This Committee, in requiring a letter of 
assurance from the Secretary of Labor that 
the Deputy Assistant Secretary for Veterans 
Employment would have access to the sec
retary, before confirming the current holder 
of this position, recognizes that such access 
and status in the Department ls crucial to 
the success of the veterans employment pro
grams. We do not believe the Secretary's as
surance in this regard is sutftcient to over
come what we believe is an anti-veteran bias 
in the Department of Labor. Only an Assist
ant Secretary will be in a position to effec
tively overcome the bureaucratic roadblocks 
and diversions in the Department. 

Mr. Chairman, Members of the Committee: 
There are other matters concerning veter

ans benefits in which The American Legion 
is interested, and that will reouire legisla
tive action. We shall approach the Commit
tee about these in the early months of next 
year. The matters I have discussed today are 
those we consider to be most important at 
this time. 

Before closing, I would like to offer a few 
final observations. With some of the Admin
istration proposals and actions, madnly 
affecting health care programs for veterans, 
and with certain recent expressions in the 
public press (for example, a recent editorial 
in the New York Times, and an article in 
U.S. News and World Report), it seems clear 
to The American Legion that we are again 
beginning to experience that phenomenon of 
peacetime, the grudging of benefits for 
veterans. 

It is being said again that veterans benefit 
programs are becoming too expensive; that 
they are costing too much money, in these 
times of inflation and of the need for fiscal 
austerity. 

May we point out that in Fiscal Year 1975, 
veterans benefits and services consumed 5.1% 
of the Federal Budget. In Fiscal Year 1979, 
they will consume 3.8 % . Whence then the 
charge of being too costly? Between 1960 and 
1978, VA medical programs increased in cost 
by $4.2 bUlion. But $3.3 billion of that was 
inflation. Again, on what basis is the charge 
made? The programs administered by HEW 
cost the nation in excess of $180 b1llion per 
year. The FY 1980 VA Budget w111 be $20.3 
billion. Is this too much? Most of those who 
receive veterans benefits, including those in 
VA hospitals, would be public charges in any 
case, because they are mostly the poor and 
the aged. Why is It wrong if they receive 
assistance in the form of veterans benefits, 
instead of as wards of the Department of 
HEW? 

Congress bas faced up to the need for 
caution in the income supplement program, 
through its adoption of PL 95-588, which re
vised and tightened the pension program. 
The VA medical care program, whll~ provid
ing needed care for veterans, has benefited 
the entire American people, through its re
search and education programs. It ls too bad 
other federally financed health care programs 
are not as cost efficient and as beneficial to 
the whole people, as is the veterans health 
care program. 

Nothing was said about the future cost 
of programs in 1942, when 14 million men 
and women were sent off to serve in WW II. 
Nor was anything said about future costs 
when 2.5 milllon men and women were sent 
to Southeast Asia, to serve in a war they 
had nothing to do with starting. 

The American Legion is distressed that 
those with short memories now rise up and 
say that veterans benefits cost too much. 
Our organization has said since its founding 
in 1919 that the cost of war only begins when 
the shooting stops. These costs are the ines
capable consequences of national policy. It 
is hardly becoming of these complainers to 
raise their voices now that the wars are over 
and peace has come. 

We do not think the complainers repre
sent the wishes, or the intentions of the 
American people. For our part, we continue 
to place our trust in the Congress, which 
is the true representative of all the people. 
we see no sentiment here, at this time, to 
compromise on promises, implicit and ex
plicit, that were made to those who were 
asked to serve the nation in time of war. 

Mr. Chairman and Members. The American 
Legion appreciates the courtesies extended to 
us at this annual appearance and wish to 
comollment you and your colleagues for your 
dedication to the care of and benefits for 
veterans of our great nation. 

I am well aware that your commitment 
includes the defense of existing programs 
and it concerns us that there seems to be n.n 
increase of efforts to decrease and eliminate 
various veterans programs. The American Le
gion recognizes this contribution on your 
part. 

I wish to further comment on the relation
ship that exists with our respective staff"
the cooperation with your otftces and with 
Messrs. Steinberg, Shriver, Scott and all those 
of the staff of the Senate Committee on Vet
erans Affairs. 

I further wish to remind you that you are 
our guests of honor this evening from 5:30 
to 7:30p.m. in rooms B-339 and 340 of the 
Rayburn House Office Bullding. This recep
tion is in your honor and the American 
Legion Auxiliary and Legionnaires here are 
looking forward along with me in greeting 
you this evening. 

NATIONAL VETERANS AFFAIRS AND REHABILITA• 
TION COMMISSION RESOLUTIONS THAT RE
QUmE LEGISLATIVE ACTION 

POLICY 

A. Travel on military aircraft for certain 
disabled veterans. 

1978 Convention Resolution No. 3 (CZ) 
seeks legislation to provide for space avail
able travel on m111tary aircraft for 100 per
cent disabled veterans. 

B. Oppose any proposal which would alter 
statftng of American m111tary cemeteries oper
ated by the American battle monuments 
commission. 

1978 Fall NEC Resolution No.4 urges The 
American Legion to oppose any measures 
from whatever source, that would permit the 
employment of foreign nationals as superin
tendents or assistant superintendents of 
American cemeteries operated and main
tained by the American Battle Monuments 
Commission. 

C. Urges the Veterans Administration to 
develop a comprehensive health care program 
for aging veterans. 

1978 Fall NEC Resolution No. 5 urges the 
Veterans Administration to prepare and sub
mit to the Congress a comprehensive plan 
that would detail its proposals to deliver 
health care and related services to the aging 
veteran. 

D. Veterans Administrat1on Budget. 
1978 Fall NEC Resolution No. 9 urges that 

The American Legion alert the Congress to 
the possible effects of any action by the Ad
ministration to circumvent the mandates of 
the Congress of the United States as It af
fects the budget of the Veterans Administra
tion. 

E. Reopening of the guerrllla recognition 
program. 

1978 Convention Resolution No. 10 (PI) 
supports legislation for the reopening of the 
Ouerrllla Recognition Program of the Com
monwealth of the Ph111pp1nes by the De
partment of Defense of the United States. 

F. Oppose the transfer of those functions 
relating to education vested In the Admin
istrator of Veterans Mairs. 

1978 Convention Resolution No. 18 (ND) 
urges that The American Legion oppose any 
administrative or legislative proposal that 
would transfer to and vest in any other de
partment or agency any functions vested tn 
the Administrator of Veterans Affairs under 
Chapters 32, 34, 35 and 36 of title 38, United 
States Code. 

0. Reductions of staff in VA Department of 
Medicine and Surgery. 

1979 Convention Resolution No. 20 (ND) 
ur~es The American Legion to oppose reduc
tions of staff in the Veterans Administration 
Department of Medicine and Surgery. 

H. Authorized appropriations for the Vet
erans Administration. 

1979 Spring NEC Resolution No. 32 seeks 
legislation to amend PL 93-344 to preclude 
diversion of expenditures wlt.hin an appro
priation/fund account without referral to 
the Congress for approval or disapproval. 

I. Provide sufficient VA health care fa
c111ties for the treatment and care of the 
nonservice-connected disabilities of war 
veterans. 

1979 Convention Resolution No. 41 (NC) 
urges the Congress to authorize funding of 
the Veterans Administration at such level as 
will assure that all eligible war veterans who 
require medical care, and who seek tt from 
the Veterans Administration, shall be pro
vided required care for their disab111t1es. serv
ice-connected or nonservice-connected, in 
Veterans Administration health care 
facUlties. 

J. Oppose reduction of acute bed care ca
pacity in VA ho'5pitals. 

1978 Convention Resolution No. 44 (Nl!:) 
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urges that The American Legion vigorously 
oppose any plans or proposals by the VA or 
others which would further reduce the aver
age daily operating bed capacity in VA hos
pitals: and to support expansion of the 
intermediate and extended care operating 
bed capacity in the VA hospital care system 
to assure meeting the requirements of the 
aging veteran population. 

K . Budgetary needs of the Veterans Admin
istration. 

1979 Convention Resolution No. 107( OK) 
urges the President of the United States and 
the Congress to give high priority to the 
budgetary needs of the Veterans Administra
tion to administer and provide the benefits 
authorized by law for former members of 
the Armed Forces and for the dependents and 
other beneficiaries of deceased former mem
bers of such forces. 

L. Adequate funding of the Veterans Ad
ministration medical research programs. 

1978 Convention Resolution No. 145 (MN) 
seeks that The American Legion shall urge 
the Congres3 to authorize adequate budget 
funding in Fiscal Year 1979 and in future 
years of the VA medical research programs. 

M. Adequate funding of the Veterans Ad
ministration Health Care Construction Pro
gram. 

1978 Convention Resolution No. 148 (MN) 
seeks that The American Legion shall urge 
the Congress, in its consideration of the 
VA fiscal year budgets, that sufficient budget 
authorization be provided each year to en
able the VA to carry out a planned program 
of maintaining an up-to-date system of 
health care fac111ties and one suited to its 
mission of providing medical services to the 
nation's veterans. 

N. Continue the Veterans Administration 
as a single agency for Veterans Programs. 

1978 Convention Resolution No. 169 (KS) 
urges the The American Legion exert every 
effort, influence, and resource to assure re
jection of those reorganization plans that 
would transfer from the VA sole jurisdiction 
of any veterans benefits and services pro
grams; and support continuation of the VA 
as the sole independent agency in the Execu
tive Branch of the Federal Government re
sponsible for the administration and execu
tion of benefits and services programs pro
vided by law for veterans, their dependents 
and survivors. 

0. Cabinet rank for Administrator of Vet
erans Affairs. 

1978 Convention Resolution No. 170 (KS) 
seeks legislation to raise the office of the 
Administrator of Veterans Affairs to that of 
Cabinet rank. 

P. Judicial review of decisions of the Vet
erans Administration. 

1978 Convention Resolution No. 191 (WI) 
urges opposition to those proposals which 
would provide judicial review of the deci
sions by the Administrator of Veterans Af
fairs on claims for benefits. 

Q. The American Legion Policy on Na
tional Health Insurance. 

1978 Convention Resolution No. 192 (WI) 
seeks to provide that any National Health 
Insurance legislation enacted by Congress 
should include the following: (1) that the 
medical care program operated by the VA 
is recognized as one providing health care 
services exclusively for veterans, and it shall 
continue to be so maintained and operated; 
(2) that a veteran applying for medical care 
from the VA, to which he is otherwise en
titled, and who, in accordance with existing 
law and regulations is required to state his 
inability to pay for his own care, shall not 
be required to consider, in making such 
statement. any medical benefits that would 
accrue to him under the provisions of a Fed
eral Health Care Act; (3) that if the provi-
sions sets forth above are included in a Fed
eral Health Care Act, then The American 

Legion shall make no objection to any sec
tion of the Act providing for reimbursement 
rendered the veteran for nonservice-con
nected disabilities, of benefits to which the 
veteran may be entitled under a Federal 
Health Care Act; and, (4) that The Ameri
can Legion shall actively oppose the enact
ment of a Federal Health Care Act that does 
not include the provisions set forth in 
clauses (1) and (2). 

R. Oppose legislation which would provide 
veterans benefits to those former members of 
the armed forces who were absent without 
leave for a period of 180 days or more. 

1979 Convention Resolution No. 383 (MN) 
urges The American Legion to oppose any 
legislation that would remove the restriction 
contained in 38 USC 3103(a) denying benefits 
to tho3e veterans who were held as a deserter, 
or who were absent without authority from 
active duty for a period of 180 days or more. 

S . Adequate funding to assure that e-ligible 
veterans receive needed outpatient treatment 
for their nonservice-connected conditions. 

1978 Convention Resolution No. 443 (IA) 
urges the Congress to increase the funding of 
the VA medical care programs so as to assure 
that veterans in need of outpatient or am
bulatory treatment of their nonservice-con
nected disabilities wm not be referred to an
other State or Federal Agency for treatment. 

T. Oppose transfer of the RPC, St. Louis to 
the General Services Administration. 

1979 Conventi-on Resolution No. 452 (WI) 
opposes the transfer of the Record<> Process
ing Center at St. Louis, Missouri to the con
trol and administration of the General Serv
ices Administration. 

U. Oppose legislation providing for thir<i 
party reimbursement by the Veterans' 
Administration. 

1979 Convention Resolution No. 456 (GA) 
urges The American Legion to oppose the en
actment of legislation providing for third 
party reimbursement cf the cost of medical 
care provided by the Veterans Administration 
to eligible veterans. 

V. Oppose legislation as would further 
erode the distinction in benefits and services 
provided war veterans. 

1978 Convention Resolution No. 472 (DC) 
urges The American Legion to oppose enact
ment of any legislation which will further 
destroy the distinction in veterans benefits 
and services between those who served in the 
United States Armed Forces during a period 
of war or armed conflict and those who served 
in such forces in time of peace. 

NATIONAL CEMETERIES 

A. The National Cemetery pol!cy of the 
American Legion. 

1978 Convention Resolution No. 61 (AZ) 
calls upon the VA to establlsh additional 
cemeteries wherever a need for them is ap
parent; support legislation to provide con
tract burials for veterans who are indigent 
at time of death; support legislation to pro
vide Federal financial assistance for the es
tablishment of State Veterans' Cemeteries, 
and of Veterans Sections in cemeteries owned 
and operated by local governmental units; 
support legislation for the construction of 
columbaria and Inausoleums wherever feasi
ble within national cemeteries; oppose any 
effort, from whatever source, to reduce or 
ellminate the present burial allowance and 
plot allowance provided to veterans under 
the laws and regulations administered by the 
VA, or the reduction or elimination of the 
earned burial benefit payable to all citizens 
who qualify for it under the Social Security 
Act as amended; and, urges upon the Depart
ment of Defense that the only equitable pol
icy for burials at Arlington National Ceme
tery is the admission thereto of all war vet
erans whose service was honorable. 

MEDICAL AND HOSPITALS 

A. Incre3.se per diem rates to State Vet
erans Homes. 

1979 Spring NEC Resolution No. 33 urges 
The American Legion to support legislation 
to amend title 38 U.S.C. to promote the care 
and treatment of veterans in State Veterans 
Homes. 

B. Provide that the term veteran in cer
tain circumstances include a person who died 
in active service. 

1978 Convention Resolution No. 116 (KY) 
seeks legislation to amend section 613 of title 
38, United States Code, so as to provide that 
the term "veteran" as used in this section, 
includes a person who died in the active mili
tary, naval, or air service. 

C. Alcohol and drug dependency treat
ment for certain veterans. 

1978 Convention Resolution No. 172 (KS) 
calls upon the VA to proceed with the for
mulation of a comprehensive Alcohol and 
Drug Treatment and Rehabilitation Program 
encompassing the entire VA system of hos
pitals and clinics; and urges Congress, in 
funding VA health care progratns, to assign 
high priority to the VA Alcohol and Drug 
Treatment and Rehabilitation Programs. 

D. Hospitalization and outpatient medical 
and dental care for World War I veterans. 

1978 Convention Resolution No. 221 (OH) 
seeks legislation to amend 38 U.S.C. 612(b) 
and (e) to include veterans of World War I, 
as is now provided Spanish American War 
veterans. 

E. Extend community nursing home care 
at VA expense to nine months. 

1979 Convention Resolution No. 272 (MA) 
seeks legislation to amend 38 USC 620 to 
extend community nursing home care at VA 
expense to nine (9) months. 

F. Oppose the elimination of certain es
sential medical programs. 

1979 Convention Resolution No. 378 (MN) 
urges The American Legion to oppose those 
legislative or administrative proposals de
signed to reduce budgetary expenditures by 
eliminating existing essential progratns of 
readjustment, rehabilitation and medical 
care. 

VETERANS ADMINISTRATION HOSPITALS 

A. VA outpatient clinic at Philadelphia. 
1978 Convention Resolution No. 186 (PA) 

urges the Congress and the VA to restore the 
outpatient clinic, Philadelphia, to its pre
vious independence, and that it be operated 
as an independent outpatient fac111ty. 

B. Funding for State Veterans Homes. 
1979 Convention Resolution No. 222 (MO) 

seeks legislation to provide that adequate 
funding be appropriated for the construc
tion, remodeling and renovating of State 
Veterans Homes. 

CLAIMS AND RATING 

A. Transportation costs for burials of cer
tain veterans. 

1978 Convention Resolution No. 43 (NE) 
seeks legislation to provide that where an 
eligible veteran dies in a State Veterans 
Home, the Administrator of Veterans Affairs 
shall pay the cost of transporting the re
mains to place of burial. 

B. Payments to hospitalized incompetent 
veterans. 

1978 Convention Resolution No. 45 (NE) 
seeks legislation to amend 38 USC 3203(b} 
(1) which would increase the amounts in 
this section of law to $3,000 and $1,000 re
spectively. 

c. Increase the monthly rates of depend
ency and indeinnity compensation. 

1978 Convention Resolution No. 118 (KY) 
seeks legislation to amend section 411 of 
title 38, United States Code, to increase the 
monthly rates of dependency and indemnity 
compensation. 

D. !morove the deoendency an<i indemnity 
compensation program for parents. 

1978 Convention Resolution No. 224 (OH) 
seeks legislation to improve the dependency 
and indemnity compensation program for de
pendent parents. 
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E. Armed Forces retirement payments. 
1978 Convention Resolution No. 485 (NC) 

seeks legislation so a.s to remove the restric· 
tion against the receipt of .Armed Forces re
tirement pay, due to length of service, con
currently with VA compensation. 

F. Improve the disabil1ty cocpensation 
program. 

Provide a Seven Year Presumption for 
Syringomyelia: 

1978 Fall NEC Resolution No. 7 seeks legis
lation to amend 38 USC 312 (a) to authorize 
service connection for Syringomyelia devel
oping a. compensg.ble degree of disabil1ty 
within seven years following separation from 
wartime service. 

Add the Loss of One Lung or One Kidney 
to the List of Anatomical Loss or Loss of 
Use Disabilities: 

1979 Convention Resolution No. 78 (KY) 
seeks legislation to add, one lung or one kid
ney to the list of anatomical lo~s or loss of 
use of disabllities, which now includes crea
tive organs, feet, hands, buttocks, sight and 
hearing. 

Reduce the Protected Time Limitation in 
Compensation Ratings From 20 or more Con
tinuous Years to 10 or more Continuous 
Years: 

1978 Convention Resolution No. 94 (OR) 
seeks legislation to provide that any dis
ability which has been continuously rated at 
or above any evaluation for ten or more years 
for compen!:'ation purposes under laws ad
ministered by the VA shall not thereafte!" be 
rated at less than such evaluation, except 
upon a showing that such rating was based 
on fraud. 

Presumption for Certain Diseases and Dis
abilities of Former Prisoners of War: 

1978 Convention Resolution No. 193 (WT) 
seeks legislation to provide a.s follows: "Psy
chosis or psychoneurosis which became 
manifest to a degree of 10 per centum or 
more within 7 years after date of separation 
from service; and, any chronic constitutional 
disease becoming manifest to a degree of 10 
per centum or more within 5 years-from the 
date of separation from service." 

Adaptive Automobile Equipment for Cer
tain Veterans: 

1979 Convention Resolution No. 246 (OH) 
seeks legislation to provide adaptive auto
mobile equipment to service-connected vet
erans whose knees or hips are ankylosed at 
favorable angles and are required by motor 
vehicle licensing laws to obtain such equip
ment. 

Increase the Rates of Disability Compensa
tion: 

1&78 Convention Resolution No . 325 (VA) 
seeks legislation to increase the monthly 
rates of d1s9.billty 00mpensation. 

Add Lupus Erythematosis to the List of 
Chronic Diseases: 

1979 Convention Resolution No. 495 (IA) 
seeks legislation to amend title 38, USC, 301 
(B) (3) by adding Lupus Erythematosis to 
the list of chronic diseases that shall be con
sidered to be service-connected unde!' section 
312(a) (1), when manifested to a degree of 
ten percent within one year from the date of 
separation from a period of war service. 

G. Improve the death and disability pen
sion program. 

Special Pension Program for World War I 
Veterans: 

1979 Convention Resolution No. 150 (NH) 
seeks legislation to provide a special pension 
program for veterans of World War I. 

Payment of Additional Benefits to Those 
who did not Elect Payments Under PL 95-
588: 

1979 Convention Resolution No. 404 (CA) 
urges amendments to PL 95-588 to permit 
payment of additional benefit of aid and at
tendance or housebound to pension recipi
ents who did not elect to receive pension 
benefits under PL 95-588. 

Improve the Pension Program !or Veterans 
and for their Dependents: 

1979 Convention Resolution 433 (WI) seeks 
legislation to further improve the death and 
disabillty pension benefits program for vet
erans of World War I, World War II, the 
Korean and Vietnam Wars, and for their wid
ows and children. 

Payment of Pension to Veterans and De
pendents Residing Outside the Fifty States 
and the District of Columbia: 

1973 Convention Resolution No. 519 (Con
vention Committee) urges The American Le
gion to oppose the enactment of that provi
sion of HR 19173, or any other legislation 
which would impose a limitation on pay
ments on death and disability pension by 
reason of residence outside the fifty States 
and the District of Columbia. 

INSURANCE 

A Mortgage life insurance for certain vet
erans. 

11979 Convention Resolution No. 80 (KY) 
seeks legislation to provide mortgage life in
surance for those veterans unable to acquire 
commereial life insurance because of service
connected disabilities. 

B. Special Government Insurance for Viet
nam Era veteraiJB. 

1979 Convention Resolution No. 243 (OH) 
seeks legislation to provide a. special Gov
ernment Life Insurance Program for Viet
nam Era veterans. 

C. Reopen the national service life insur
ance program. 

1978 Convention P..esolution No. 265 (IL) 
sup-ports legislation to reopen for a one-yea.r 
period the right for certain veterans to apply 
for National Service Life Insurance. 

ID. Kidney and heart transplants qualify 
as statutory disabilities. 

1979 Convention Resolution No. 495 (IA) 
seeks legislation to provide that kidney and 
heart transplants shall qualify a.s statutory 
total disabilities for insurance purposes. 

EDUCATION AND TRAINING 

A. Define Veterans Administration author
ity in undergraduate course measurement. 

1978 Spring NEC Resolution No. 31 sup
ports legislation as would ( 1) reaffirm the 
Administrator of Veterans Affairs' traditional 
authority under current law and his imple
mentation of the traditional statutory dis
tinctions made in benefit levels based upon 
the type of program and periods ot course 
pursuit; and, (2) clarify those areas of dis
pute in the measurement and the amount 
of b£>nefits payable for nontraditional pro
grams. 

B. Increase in Monthly payments under 
education and training programs. 

1979 Spring NEC Resolution No. 34 seeks 
legislation to provide a cost-of-living in
crease in the monthly rates pavable for vo
cational rehabilitation subsistence allow
ance, and special assistance. 

C. Increase the number of hours veterans 
can utilize under VA or outreach programs. 

1979 Convention Resolution No. 169 (MT) 
seeks legislation to permit veterans who are 
enrolled in the Spring quarter or semester 
and are registered as fulltime students for 
the Fall quarter or semester, to continue 
their work study program in any VA or OUt
reach Program during the summer break. 
NATIONAL ECONOMIC COMMISSION RESOLUTIONS 

THAT REQUIRE LEGISLATIVE ACTION 

General employment 

A. Require secretarial support for veterans 
employment service field staff. 

1979 Convention Resolution No. 14 (ND) 
seeks legislation to provide that Federal 
functs shall be used for the assignment of 
Federally employed secretary /stenographers 
in the field staff of the Veterans Employ
ment Service; such secretary/ stenographers 
being assigned to each State Director for 
Veterans Employment and to Assistant State 
Directors of Veterans Employment as re
quired, and with provisions for promotion to 
Administrative Assistant positions for sec-

retar~es meeting certain prescribed per
formance and length-of-service standards. 

B. Maintain the two-year residence re
quirements for State and assistant veterans 
employment representatives. 

1979 Convention Resolution No. 84 (UT) 
opposes any proposal to eliminate the two
year residency requirement for candidates 
for any State Veterans Employment Repre
sentative position. 

c. Eliminate length of unemployment ns 
factor in eligib111ty of veterans in CETA pro
grams. 

1979 Convention Resolution No. 91 (OK) 
seeks legislation that will permit any unem
ployed veteran to be eligible to participate 
in programs under the Comprehensive Em
ployment and Training Act, regardless of 
length of time of unemployment. 

D. Oppose any change in the Wagner
Peyser Act that would adversely affect vet
erans. 

1979 Convention Resolution No. 98 (OK) 
opposes any change in the Wagner-Peyser 
Act that would have an adverse effect on 
programs of employment services to veterans. 

E. Assistant Secretary of Labor for Veter
ans Employment. 

1979 Convention Resolution No. 100 (OK) 
supports legislation to establish a. full As
sistant Secretary of Labor for Veterans Em
ployment. 

F. Sufficient funds and a.ccountab11lty for 
the Veterans Employment Service and State 
Employment Service. 

1979 Convention Resolution No. 197 (PA) 
urges Congress to: (1) appropriate adequate 
funds, earmt>.rked specifically for employment 
services to veterans, for the use of the Veter
ans Employment Service, United States De
partment of Labor, in carrying out their 
respons1bil1ties under the law; (2) that 
through its oversight powers ensure that 
budgeted funds for each State Employment 
service agency for services to veterans be sep
arately identified for use exclusively for serv
ice to veterans, and ensure that there be in
cluded in each State Employment service 
agency budget adequate funds to support the 
assignment of local veterans employment 
representatives as required by law; and (3) 
requtre fis:::al accountabillty annually from 
the Department of Labor to ensure that 
funds made available for veterans service a.i'e 
in fact used for such purpose. 

G. Establish position of Regional Veterans 
Employment Representative. 

1979 Convention Resolution No. 290 (AR) 
supports legislation to establish the position 
of Regional Veterans Employment Repre
sentatives in the Veterans Employment Serv
ice. 

H. Deny amrmatlve action to Members of 
Enemy Forces in Vietnam. 

1979 Convention Resolution No. 455 (GA) 
seeks legislation to provide that affirmative 
action required of Federal contractors will 
not be appllcaole to any individual who has 
fought against or has been a member of an 
armed force which was opposed to the United 
States in Vietnam. 

I. Increase State employment service staff. 
1979 Convention Resolution No. 551 (Con

vention Committee) seeks to have the Office 
of Management and Bud~et and the Congress 
increase the present unrealistic number of 
30,000 positions in the puollc employment 
service to 33,000 in order to more effectively 
perform its task of placing people, especially 
veterans, in employment and training, and to 
provide veterans with the legally mandated 
counseling, job development, and other 
services. 

J. Amend definition of "eligible veterans" 
in affirmative action legislation. 

1978 Convention Resolution No. 158 (VT) 
see~s legislation to define e. "disabled veter
an" and a "veteran of the Vietnam Era" for 
the purpose of affirmative action by deleting 
the 30 percent dlsab111ty requirement and the 
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stipulation that the Vietnam Era veteran be 
discharged or released from military service 
within 48 months preceding application for 
employment. 

K. Definition of "eligible veteran" for pref
erential job placement. 

1978 Convention Resolution No. 339 (OK) 
seeks legislation to provide that the defini
tion of "eligible veteran" for purposes of 
preferential job placement, job counseling 
and training opportunities be a person 
who served in the Armed Forces during any 
war, including the period of April 28, 1952 
through July 1, 1955, or who :;:erved for 180 
days or more , any part of wh ich occurred 
between August 4, 1964 and May 7, 1975. 

L. Transfer of veterans employment pro
grams to the Veterans Administration. 

1978 Convention Resolution No. 347 (OK) 
urges The American Legion to oppose any 
legislation that would transfer to ·the Ad
ministrator of Veterans Affairs the functions 
of the Secretary of Labor as provided under 
title 38, United States Code. 

HOUSING 

A Oppose transfer of the G.I. Loan Pro
gram from the Veterans Administration. 

1978 Convention Resolution No. 119 (KY) 
urges that The American Legion continue to 
voice vigorous protest against the transfer 
of the administration of the G.!. home loan 
program or any part thereof from the VA 
to any other department or agency of the 
Federal Government. 

VETERANS PREFERENCE AND CIVn. SERVICE 

A. Oppose consolidation of the Social Se
curity retirement program with the Civil 
Service retirement program. 

1979 Convention Resolution No. 97 (OK) 
opposes any move to consolidate the Social 
Security retirement program with the Civil 
Service retirement program or any other re
tirement system. 

B. Repeal requirement to recompute cer
tain Civil Service annuities. 

1979 Convention Resolution No. 143 (DC) 
urges enactment of legislation which would 
eliminate the inequities now contained in 
PL 84-881 and permit present and former 
civilian employees of the United States gov
ernment to receive civil service annuity 
credit for retirement purposes for all their 
periods of service to the United States (Fed
eral Government, uniformecl. services and 
District of Columbia Government), includ
ing such service which was covered by social 
security, regardless of eligibility for social 
security benefits. .. __ 

C. Reaffl.rma.tion of support for veterans 
preference in Federal employment. 

1979 Convention Resolution No. 428 (WI) 
urges The American Legion to reaffirm its 
traditional support of the preference in Fed
eral employment extended by a grateful na
tion, strenuously oppose any and all attempts 
to weaken or reduce veterans rights and bene
fits in Federal employment as provided and 
set forth in title 5, United States Code. 

D. Support continuation of a standing 
committee in the House of Representatives 
with jurisdiction over veterans preference in 
Federal employment. 

1979 Convention Resolution No. 550 (Con
vention Committee) supports the retention 
of the House Post Office and Civil Service 
Committee, or any standing committee that 
will have the jurisdiction to effectively and 
economically administer veterans preference 
programs; and to aid in the development of 
such additional programs as may affect the 
Federal employment of our nation's war vet
erans and other preference eligibles; and op
poses any recommendations, and any effort, 
from whatever source, to abolish the House 
Post Office and Civil Service Committee in 
the House of Representatives. 

E. Require that all veteran preference eli
gibles passed over !or Federal appointment be 
notified. 

National Executive Committee Resolution 
No. 11-0ctober 1978, urges The American 
Legion to support legislation to require that 
veterans preference eligibles, when passed 
over for appointment, must be notified in 
writing of such a pass over, and be afforded 
adequate time to respond to such notifica
tion. 

work-will open new markets for U.S. 
labor, farmers, and business-only if we 
have adequate procedures for aggres
sively monitoring and enforcing it. We 
intend to meet our obligations, and we 
expect others to do the same. 

The trade machinery we now have can
not do this job effectively. Although the 
Special Trade Representative (STR> 

MESSAGES FROM THE PRESIDENT takes the lead role in administering the 
Messages from the President of the 

United States were communicated to the 
Senate by Mr. Chirdon, one of his sec
retaries. 

trade agreements program, many issues 
are handled elsewhere and no agency 
h 1s across-the-board leadership in 
trade. Aside from the Trade Represent
ative and the Export-Import Bank, trade 

EXECUTIVE MESSAGES REFERRED is not the primary concern of any Ex
ecutive branch agency where trade func
tions are located. The current arrange
ments lack a central authority capable 
of planning a coherent trade strategy 
and assuring its vigorous implementa
tion. 

As in executive session, the Presiding 
Officer laid before the Senate messages 
from the President of the United States 
submitting sundry nominations, which 
were referred to the appropriate com
mittees. 

<The nominations received today are 
printed at the end of the Senate pro
ceedings.) 

This reorganization is designed to 
correct such deficiencies and to prepare 
us for strong enforcement of the MTN 
codes. It aims to improve our export pro
motion activities so that United States 

REORGANIZATION PLAN NO. 3 OF exporters can take full advantage of 
1979-MESSAGE FROM THE PRES!- trade opportunities in foreign markets. 
DENT-PM 110 It provides for the timely and efficient 

The PRESIDING OFFICER laid be
fore the Senate the following message 
from the President of the United States, 
together with accompanying papers, 
which was referred to the Committee on 
Governmental Affairs: 

administration of our unfair trade laws. 
It also establishes an efficient mechanism 
for shaping an effective, comprehensive 
United States trade policy. 

To achieve these objectives, I propose 
to place policy coordination and nego
tiation-those international tracle func-

To the congress of the United States: tions that most require comprehensive-
! transmit herewith Reorganization ness, influence, and Government-wide 

Plan No. 3 of 1979, to consolidate trade perspective-in the Executive Office of 
functions of the United States Govern- the President. I propose to place opera
ment. I am acting under the authority tiona! and implementation responsibili
vested in me by the Reorganization Act ties, which are staff-intensive,. i~ line 
of 1977, chapter g of title 5 of the United departments that have the reqm~1te re
States Code, and pu!."suant to section 1109 sources and kncwledge of the maJor sec
of the Trade Agreements Act of 1979, · tors of our ec~nomy to. h~ndle them. I 
which directs that I transmit to the con- have concludea that bmldmg our trade 
gress a proposal to restructure the in- struc~ure on STR_ and Commerc~, re
ternational trade functions of the Execu- s~ectlvely, best satisfies these consldera-
~~~~. ~m. 

The goal of this reorganization is to I propose to enhance STR: to be re-
improve the capacity of the Govern- named the Office of the Umted States 
ment to strengthen the export perform- :r~de Repr_esentative, by ce_ntralizing in 
ance of United states industry and to as- 1t mternat~ona~ trade poll~y .develop
sure fair international trade practices, n:ent, coordmat10n ~d negotlatwn fun?
taking into account the interests of all tlons. The Commerce Department will 
elements of our economy. beco_me the focus of non~a~7i~ultural op-

Recent developments, which have ~rat~on.al tr~d~ respo~s1billtles by add
raised concern about the vitality of our mgt? 1ts ex1stmg du_tles those for coiD:
international trade performance, have merc1~l representatwn .. abroad, anti
focused much attention on the way our dumpmg an~ counterva1lmg duty cases, 
trade machinery is organized. These the non-agncultural aspects of MTN 
developments include our negative trade iJ:?Pl~mentation, national security inves
balance, increasing dependence upon t1gat10ns, and embargoes. 
foreign Oil, and international pressureS THE UNITED STATES TRADE REPRESENTATIVE 

on the dollar. New challenges, such as The Trade Representative, with the 
implementation of the Multilateral advice of the Trade Policy Committee, 
Trade Negotiation (MTN) agreements will be responsible for developing and 
and trade with non-market economies, coordinating our international trade and 
will further test our Government trade direct investment policy, including the 
organization. following areas: 

We must be prepared to apply domes- Importrem.edies.TheTradeRepresent-
tically the MTN codes on procurement, ative will exercise policy oversight of 
subsidies, standards, and customs valua- the application of import remedies, ana
tion. We also must monitor major im- lyze long-term trends in import remedy 
plementation measures abroad, reporting cases and recommend any necessary leg
back to American business on important islative changes. For antidumping and 
developments and, where necessary, countervailing duty matters, such coer
raising questions internationally about dination, to the extent legally permis
foreign implementation. MTN will sible, will be directed toward the estab-
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lishment of new precedents, negotiation 
of assurances, and coordination with 
other trade matters, rather than case
by-case fact finding and determinations. 

East-West trade policy. The Trade 
..tt.epresentative will have lead responsi
bility for East-West trade negotiations 
and will coordinate East-West trade pol
icy. The Trade Policy Committee will 
assume the responsibilities of the East
West Foreign Trade Board. 

International investment policy. The 
Trade Representative will have the pol
icy lead regarding issues of direct for
eign investment in the United States, 
direct investment by Americans abroad, 
operations of multinational enterprises, 
and multilateral agreements on interna
tional investment, insofar as such issues 
relate to international trade. 

International commodity policy. The 
Trade Representative will assume re
sponsibility for commodity negotiations 
and also will coordinate commodity 
policy. 

Energy trade. While the Departments 
of Energy and State will continue to 
share responsibility for international 
energy issues, the Trade Representative 
will coordinate energy trade matters. 
The Department of Energy will become 
a member of the TPC. 

Export-expansion policy. To ensure a 
vigorous and coordinated Government
wide export expansion effort, policy over
sight of our export expansion activities 
will be the responsibility of the Trade 
Representative. 

The Trade Representative will have 
the lead role in bilateral and multilateral 
trade, commodity, and direct investment 
negotiations. The Trade Representative 
will represent the United States in Gen
eral Agreement on Tariffs and Trade 
<GATT) matters. Since the GATT will 
be the principal international forum for 
implementing and interpreting the MTN 
agreements and since GATT meetings, 
including committee and working group 
meetings, occur almost continuously, the 
Trade Representative will have a lim
ited number of permanent staff in 
Geneva. In some cases, it may be neces
sary to assign a small number of USTR 
staff abroad to assist in oversight of MTN 
enforcement. In this event, appropriate 
positions will be authorized. In recogni
tion of the responsibility of the Secre
tary of State regarding our foreign pol
icv, the activities of overseas personnel 
of the Trade Representative and the 
Commerce Department will be fully co
ordinated with other elements of our 
diplomatic missions. 

In addition to his role with regard 
to GATT matters, the Trade Represent
ative will have the lead responsibility 
for trade and commodity matters con
sidered in the Organization for Economic 
Cooperation and Development <OECD) 
and the United Nations Conference on 
Trade and Development <UNCTAD> 
when such matters are the primary is
sues under negotiation. Because of the 
Secretary of State's foreign policy 
responsibilities, and the responsibilities 
of the Director of the International De
velopment Cooperation Agency as the 
President's principal advisor on develop
ment, the Trade Representative will ex-

ercise his OECD and UNCTAD respon
sibilities in close cooperation with these 
officials. 

To ensure that all trade negotiations 
are handled consistently and that our 
negotiating leverage is employed to the 
maximum, the Trade Representative will 
manage the negotiation of particular is
sues. Where appropriate, the Trade Rep
resentative may delegate responsibility 
for negotiations to other agencies with 
expertise on the issues under considera
tion. He will coo,rdinate the operational 
aspects of negotiations through a Trade 
Negotiating Committee, chaired by the 
Trade Representative and including the 
Departments of Commerce, State, Treas
ury, Agriculture and Labor. 

The ·Trade Representative will be con
cerned not only with ongoing negotia
tions and coordination of specific, imme
diate issues, but also-very important
ly-with the development of long-term 
United States trade strategies and 
policies. He will oversee implementa
tion of the MTN agreements, and will 
advise the President on the effects of 
other Government policies <e.g., anti
trust, taxation) on U.S. trade. In order 
to participate more fully in oversight of 
international investment and export 
financing activities, the Trade Repre
sentative will become a member of the 
National Advisory Council on Interna
tional Monetary and Financial Policies 
and the Boards of the Export-Import 
Bank and the Overseas Private Invest
ment Corporation. 

In performing these functions, the 
Trade Representative will act as the 
principal trade spokesman of the Presi
dent. To assure that our trade policies 
take into account the broadest range of 
perspectives, the Trade Representative 
will consult with the Trade Policy Com
mittee, whose mandate and membership 
will be expanded. The Trade Representa
tive will, as appropriate, invite agencies 
such as the Export-Import Bank and the 
Overseas Private Investment Corpora
tion to participate in TPC meetings in 
addition to the permanent TPC mem
bers. When different departmental views 
on trade matters exist within the TPC 
as will be the case from time to time 
in this complex policy area, I will expect 
the Trade Representative to resolve 
policy disagreements in his best judg
ment, subject to appeal to the Presi
dent. 

THE DEPARTMENT OF COMMERCE 

The Department of Commerce, under 
this proposal, will become the focal point 
of operational responsibilities in the non
agricultural trade area. My reorganiza
tion plan will transfer to the Commerce 
Department important responsibilities 
for administration of countervailing and 
antidumping matters, foreign commer
cial representation, and MTN implemen
tation support. Consolidating these trade 
functions in the Department of Com
merce builds upon an agency with ex
tensive trade experience. The Depart
ment will retain its operational respon
sibilities in such areas as export controls, 
East-West trade, trade adjustment as
sistance to firms and communities, trade 
policy analysis, and monitoring foreign 
compliance with trade agreements. The 

Department will be substantially reor
ganized to consolidate and reshape its 
trade functions under an Under Secre
tar-y for Internationai Trade. 

:With . this reorganization, trade func
tions will be strengthened within the De
partment of Commerce, and such related 
efforts in the Department as improve
ment of industrial innovation and pro
ductivity, encouraging local and regional 
economic development, and sectoral 
analysis, will be closely linked to an ag
gressive trade program. Fostering the 
international competitiveness of Ameri
can industry will become the principal 
mission of the Department of Commerce. 

IMPORT REMEDIES 

I propose to transfer to the Depart
ment of Commerce responsibility for ad
ministration of the countervailing duty 
and antidumping statutes. This function 
will be performed efficiently and effec
tively in an organizational setting where 
trade is the primary mission. This ac
tivity will be directed by a new Assistant 
Secretary for Trade Administration, sub
ject to Senate confirmation. Although 
the plan permits its provisions to take 
effect as late as October 1, 1980, I intend 
to make this transfer effective by Janu
ary 1, 1980, so that it will occur as the 
new MTN codes take effect. Commerce 
will continue its supportive role in the 
staffing of other unfair trade practice 
issues, such as cases arising under sec
tion 301 of the Trade Act of 1974. 

COMMERCIAL REPRESENTATION 

This reorganization plan will transfer 
to the Department of Commerce respon
sibility for commercial representation 
abroad. This transfer would place both 
domestic and overseas export promotion 
activities under a single organization, di
rected by an Assistant Secretary for Ex
port Development, charged with aggres
sively expanding U.S. export opportuni
ties. Placing this Foreign Commercial 
Service in the Commerce Department 
will allow commercial officers to con
centrate on the promotion of U.S. ex
ports as their principal activity. 

Initially, the transfer of commercial 
representation from State to Commerce 
will involve all full-time overseas trade 
promotion and commercial positions 
(approximately 162), responsibility for 
this function in the countries (approx
imately 60> to which these individuals 
are assigned, and the associated foreign 
national employees in those countries. 
Over time, the Department of Commerce 
undoubtedly will review the deployment 
of commercial officers in light of chang
ing trade circumstances and propose ex
tensions or alterations of coverage of 
the Foreign Commercial Service. 

MTN IMPLEMENTATION 

I am dedicated to the aggressive im
plementation of the Multilateral Trade 
Agreements. The United States must 
seize the opportunities and enforce the 
obligations created by these agreements. 
Under this proposal, the Department of 
Commerce will assign high priority to 
this task. The Department of Commerce 
will be re3ponsible for the day-to-day 
implementation of non-agricultural as
pects of the MTN agreements. Manage
ment of this function will be a principal 
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assignment of an Assistant Secretary for 
Trade Policy and Programs. Implemen
tation activities will include: 

Monitoring agreements and targeting 
problems for consultation and negotia
tion; 

Operating a Trade Complaint Center 
where the privaJte sector can receive ad
vice as to the recourse and remedies 
available; 

Aiding in the settlement of disputes, 
including staffing of formal complaint 
cases; 

Identifying problem areas for consid
eration by the Trade Representative and 
the Trade Policy Committee; 

Educational and promotion programs 
regarding the provisions of the agree
ments and the processes for dealing with 
problems that arise; 

Providing American·business with basic 
information on foreign laws, regulations 
and procedures; 

Consultations with private sector ad
visory committees; and 

General analytical support. 
These responsibilities will be handled 

by a unit built around the staff from 
Commerce that provided essential ana
lytical support to STR throughout the 
MTN negotiation process. Building im
plementation of MTN around this core 
group will assure that the Government's 
institutional memory and expertise on 
MTN is most effectively devoted to the 
challenge ahead. When American busi
ness needs information or encounters 
problems in the MTN area, it can turn to 
the Department of Commerce for knowl
edgeable assistance. 

Matching the increased importance of 
trade in the Department's mission will 
be a much strengthened trade organiza
tion within the Department. By creating 
a number of new senior level positions 
in the Department, we will ensure that 
trade policy implementation receives the 
kind of day-to-day top management 
attention that it both demands and 
requires. 

With its new responsibilities and re
sources, the Department of Commerce 
will become a key participant in the for
mulation of our trade policies. Much of 
the analysis in support of trade policy 
formulation will be conducted by the De
partment of Commerce, which will be 
close to the operational aspects of the 
problems that raise policy issues. 

To succeed in global competition, we 
must have a better understanding of the 
problems and prospects of U.S. industry, 
particularly in relation to the growing 
strength of industries abroad. This is the 
key reason why we will upgrade sectoral 
analysis capabilities throughout the De
partment of Commerce, including the 
creation of a new Bureau of Industrial 
Analysis. Commerce, with its ability to 
link trade to policies affecting industry, 
is uniquely suited to serve as the prin
cipal technical expert within the Govern
ment on special industry sector problems 
requiring international consultation as 
well as to provide industry-specific' in
formation on how tax, regulatory and 
other Government policies affect the in
ternational competitiveness of the U.S. 
industries. 

Commerce will also expand its tradi
tional trade policy focus on industrial 

issues to deal with the international 
trade and investment problems of our 
growing services sector. Under the pro
posal, there will be comprehensive service 
industry representation in our industry 
advisory process, as well as a continuing 
effort to bring services under interna
tional discipline. I expect the Commerce 
Department to play a major role in devel
oping new service sector initiatives for 
consideration within the Government. 

After an investigation lasting over a 
year, I have found that this reorganiza
tion is necessary to carry out the policy 
set forth in section 901<a) of title 5 of 
the United States Code. As described 
above, this reorganization will increase 
significantly our ability to implement the 
MTN agreements efficiently and effec
tively and will improve greatly the serv
ices of the government with regard to 
export development. These improve
ments will be achieved with no increase 
in personnel or expenditures, except for 
an annual expense of about $300,000 for 
the salaries and clerical support of the 
three additional senior Commerce De
partment officials and a non-recurring 
expense of approximately $600,000 in 
connection with the transfers of func
tions provided in the plan. I find that 
the reorganization made by this plan 
makes necessary the provisions for the 
appointment and pay of a Deputy Sec
retary, an Under Secretary for Interna
tional Trade, and two additional Assist
ant Secretaries of the Department of 
Commerce, and additional members of 
the Boards of Directors of the Export
Import Bank and the Overseas Private 
Investment Corporation. 

It is indeed appropriate that this pro
posal follows so soon after the over
whelming approval by the Congress of 
the Trade Agreements Act of 1979, for 
it will sharpen and unify trade policy 
direction, improve the efficiency of trade 
law enforcement, and enable us to ne
gotiate abroad from a position of 
strength. The extensive discussions be
tween Administration officials and the 
Congress on this plan have been a model 
of the kind of cooperation that can exist 
between the two branches. I look forward 
to our further cooperation in successfully 
implementing both this reorganization 
proposal and the MTN agreements. 

JIMMY CARTER. 
THE WHITE HOUSE, September 25,1979. 

PRESIDENTIAL APPROVAL 
A message from the President of the 

United States reported that on Septem
ber 21, 1979, he had approved and signed 
the following act: 

S. 1019. An act to amend the International 
Development and Food Assistance Act of 1978 
and the Foreign Assistance rand Related Pro
grams Appropriations Act, 1979 by striking 
out certain prohibitions relating to Uga.nda, 
and for other purposes. 

MESSAGES FROM THE HOUSE 
At 12:33 p.m., a message from the 

House of Representatives delivered by 
Mr. Berry, one of its reading clerks, an
nounced that the House has passed the 
following bill, in which it requests the 
concurrence of the Senate: 

H.R. 5279. An act to provide foc the distri
bution within the United States of the In
ternational Communication Agency film en
titled "Reflections: George Meany." 

ENROLLED BILL SIGNED 

At 4: 10 p.m., a message from the 
House of Representatives delivered by 
Mr. Berry, announced that the Speaker 
has signed the following enrolled bill: 

S. 275. An act for the relief of Leah Ml 
Cohen. 

The enrolled bill was subsequently 
signed by the President pro tempore <Mr. 
MAGNUSON). 

At 4:58 p.m., a message from the House 
of Representatives delivered by Mr. Ber
ry, announced that the House has passed 
the following joint resolution, in which it 
requests the concurrence of the Senate: 

H.J. Res. 404. A joint resolution making 
continuing appropriations for the fiscal year 
1980, and for other purposes. 

HOUSE BILL AND JOINT RESO
LUTION REFERRED 

The following bill and joint resolution 
were read twice by their titles and re
ferred as indicated: 

H.R. 5279. An act to provide for the distri
bution within the United States of the In
ternational Communication Agency film en
titled "Reflections: George Meany"; to the 
Committee on Foreign Relations. 

H.J. Res. 404. Joint resolution making 
continuing appropriations for the fiscal year 
1980, and for other purposes; to the Commit
tee on Appropriations. 

COMMUNICATIONS 
The PRESIDING OFFICER laid be

fore the Senate the following communi
cations, together with accompanying re
ports, documents, and papers, which were 
referred as indicated: 

Ec-2204. A communication from the Sec
retary of Agriculture, transmitting, pursu
ant to law, responses to Section 6 which 
amends Section 14(d) of the National 
School Lunch Act and relates to the pur
cha~e of foods for the commodity distribu
tion programs; to the Committee on Agri
culture, Nutrition, and Forestry. 

EC-2205. A communication from the Prin
cipal Deputy Assistant Secretary of Defense 
(Comptroller), reporting, pursuant to law, 
on the transfers of funds appropriated to 
the Department of Defense made recently 
pursuant to the authority gra:nted in Sec
tion 834 of the Department of Defense Ap
propriation Act, 1979; to the Committee on 
Appropriations. 

Ec-2206. A communication from the Un
der Secretary of the Air Force, transmitting 
a draft of propG~ed legislation to amend 
Chapter 101 of title 10, United States Code, 
to authorize the Secretary concerned to re
quire an applicant for certain advanced ed
ucation sponsored by the armed forces to 
agree to serve on active duty for a specified 
period or reimburse the United States for 
the apportioned costs of the education; to 
the Committee on Armed Services. 

Ec-2207. A communication from the Sec
retary of the Army, reporting, pursuant to 
law, that the U.S. Army intends to initiate 
the limited disposal of chemical agent/ 
munitions under the Phase I Drill and Trans
fer System Operations at Dugway Proving 
Ground, Utah on or about October 19, 1979; 
to the Committee on Armed Services. 

EC-2208. A communication from the Chair
man, Cost Accounting Standards Board, 
transmitting, pursuant to law, material 
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adding to the Board's Cost Accounting 
Standards a seventeenth proposed Stand
ard: Part 420-Accounting !or Independent 
Research and Development Costs and Bid 
and Proposal Costs; to the Committee on 
Banking, Housing, and Urban Affairs. 

Ec-2209. A communication from the 
Comptroller General of the United States, 
transmitting, pursuant to law, a report en
titled "Improving the Scientific and Tech
nical Information Available to the Environ
mental Protection Agency in it..s Decision
making Process," September 21, 1979; to the 
Committee on Environment and Public 
Works. 

EC-22!0. A communication from the 
Co1.0ptroller General of the United States, 
transmitting, pursuant to law, a report en
titled "Training and Related Efforts Needed 
to Improve Financial Management in the 
Third World," September 20, 1979; to the 
Committee on Foreign Relations. 

EC-2211. A communication !rom the As
sistant Legal Adviser for Treaty Affairs, De
partment of State, transmitting, pursuant to 
law, international agreements other than 
treaties entered into by the United States 
within 60 days after the execution thereof; 
to the Committee on Foreign Relations. 

EC-2212. A communication from the 
Comptroller General of the United States, 
transmitting, pursuant to law, a report en
titled "Protecting the Public From Un
necessary Federal Paperwork: Does the Con
trol Process Work?" September 24 1979; to 
the Committee on Governmental Affairs. 

Ec-2213. A communication !ro:n the 
Comptroller General of the United States. 
transmitting, pursuant to law, a report en
titled "Audit of the Minority Printing Clerk, 
House of Representatives, for the Fiscal Year 
Ended September 30, 1978," September 21, 
1979; to the Committee on Governmental 
Affairs. 

EC-2214. A communication from the 
Comptroller General of the United States, 
transmitting, pursuant to law, a report en
titled "Audit of the Majority Printing Clerk, 
House of Representatives, !or the Fiscal Year 
Ended August 31, 1978," September 21, 1979; 
to the Committee on Governmental Affairs. 

EC-':>215. A comm,nication from the 
Chairman, Council of the District of Colum
bia, transmitting, pursuant to law, Act 3-
102, "Washington Convention Center Man
agement Act of 1979," and report, fWopted 
by the Councll on July 31, 1979; to the Com
mittee on Governmental Affairs. 

EC-2216. A communication !rom the At
torney General of the United States, trans
mitting, pursuant to law, a report on the 
business of the Department of Justice for 
fiscal year 1978; to the Committee on the 
Judiciary. 

EC-2217. A communication from the 
Comptroller General of the United States, 
transmitting, pursuant to law, a report en
titled "Evaluating Benefits and Risks of Ob
stetric Pract.ices-More Coordinated Fed
e:- ... 1 and Private Efforts Needed,'' September 
24, 1979; to the Committee on Labor and Hu
man Resources. 

EC-2218. A communication from the 
President of the United States, transmitting 
amendments to the request for appropria
tions for the fiscal year 1980 in the amount of 
$190,000,000; to the Committee on Appro
priations and ordered to be printed. 

PETITIONS 

The PRESIDING OFFICER laid be
fore the Senate the following petitions 
and memorials, which were referred as 
indicated: 

POM-463. A joint resolution adopted by 
the Legisle.ture of the State of California; to 
the Committee on Agriculture, Nutrition, and 
Forestry: 

"SENATE JOINT RESOLUTION No. 17 
"Whereas, The federal government has re

quested and solicited public participation in 
the program to develop recommendations to 
Congress regarding the Second Roadless Area 
Review and Evaluation (RARE II) program 
for the management of United States Forest 
Service lands; and 

"Whereas, The United States Forest Serv
ice, in its program to obtain such public 
participation in California, has received out
standing cooperation from indlviduals, orga
nizations, and various affected countles 
through expressions of their locally elected 
officials; and 

"Whereas, The Legislature congratulates 
those who participated in helping develop 
the recommendations relative to RARE II; 
now, therefore, be it 

"Resolved by the Senate and Assembly of 
the State of California, jointly, That the Leg
islature of the State of California hereby 
urges the Congress of the United States to 
consider the wishes and points of view ex
pressed to the United States Forest Service 
through the RARE II public participation 
program; and be it further 

"Resolved, That the Legislature of the 
State of California urges a speedy resolution 
of the management programs for United 
States Forest Service lands in California so 
that the counties in which the lands lie can 
escape from their present limbo; and be it 
further 

"Resolved, That the Secretary of the Sen
ate transmit copies of this resolution to the 
President and Vice President of the United 
States, to the Speaker of the House of Rep
resentatives, to each Senator and Repre
Eentative from California in the Congress of 
the United States, and to the Governor ·and 
the Secretary of the Resources Agency of the 
State of California.." 

POM-464. A joint resolution adopted by 
the Legic:lature of the State Of California; 
to the Committee on Appropriations: 

"AsSEMBLY JOINT RESOLUTION NO. 52 
"Whereas, Fort Irwin, California, has been 

selected by the Department of Defense as 
the National Training Center for the Armed 
Forces of the United States; and 

"Whereas, The purpose of the National 
Training Center is to provlde simulated 
combat situations in the training of the 
Armed Forces, thereby enhancing their 
effectiveness and survivability in any future 
combat situation; and 

"Whereas, The California National Guard 
has been operating Fort Irwin for seven 
years and training its members at that loca
tion for over 25 years; and 

"Whereas, The California Legislature has 
enacted, and the Governor has signed, 
Senate Bill 952 into law as Chapter 402 of 
the Statutes of 1979, authorizing the Com
manding General of the California National 
Guard to contract with the United States 
for the purposes of training of federal mili
tary personnel; and 

"Whereas, The Mi11tary Subcom.mlttee of 
the United States House Armed Services 
Appropriations Committee has deleted from 
the national defense appropriations bill the 
funding for a National Tralning Center for 
the 1980-81 fiscal year; now, therefore, be it 

"Resolved by the Assembly and Senate of 
the State of California, tointly, That the 
Legislature of the State of California sup
ports the National Training Center at Fort 
Irwin, California and respectfully memorial
izes the United States House Armed Services 
Appropriations Committee to restore the 
funding for the 1980-81 fiscal year for the 
National Training Center at Fort Irwin; and 
be it further 

"Resolved, That the Chlef Clerk of the 
Assembly transmit copies of this resolution 
to the President and Vice President of the 
United States, to the Speaker of the House 

of Representatives, to each Senator and 
Representative from California in the Con
gress of the United States, and to each 
member of the House Armed Services 
Committee." 

POM-465. A resolution adopted by the 
House of Representatives of the State of 
Massachusetts; to the Committee on Armed 
Services: 

''RESOLUTION 

"Whereas, the General Dynamics Shipyard 
in Quincy employs up to five thousand peo
ple; and 

"Whereas, with the D&partment of the 
Navy's recent rejection of General Dynamics 
as the qualified low bidder for the construc
tion of a cable ship; and 

"Whereas, without thls contract, the ship
yard wm be effectively shut down for at least 
three years and possibly permanently; and 

"Whereas, Congressman Brian Donnelly, 
Senator Edward Kennedy and Senator Paul 
Tsongas and the entire congressional delega
tion are fighting to have the Navy reconsider 
this contract; and 

"Whereas, intercession by President Carter 
could effectively save this contract and help 
insure continuation of the ship butlding in
dustry in Massachusetts, which is a vltal 
cornerstone of our state economy a.s well as 
serving a.s the largest national defense plant 
in New England; therefore be it 

"Resolved, That the Massachusetts House 
of Representatives join with the union rank 
and file, the citizens of Quincy and the Com
monwealth, the congressional delegation and 
Governor Edward J. King in urging President 
Carter to intercede in oehalf of these workers, 
that they be given what is justly theirs; and 
be it further 

"Resolved, That we urge President Carter 
to intercede with the Department of the 
Navy to correct this injustice which will pro
duce long range economic and human hard
ship; and be it further 

"Resolved, That copies of these resolutions 
be transmitted forthwith by the Clerk of the 
House of Representatives to the President of 
the United States, the presiding officer of 
each branch of the Congress, and to the 
Members thereof from this Commonwealth." 

POM-466. A memorial adopted by the Sen
ate of the State of Oregon; to the Committee 
on Governmental Affairs: 

"SENATE MEMORIAL 3 
"Whereas three bills currently under con

sideration in Congress (H.R. 1516, H.R. 2653 
and S. 596) would significantly interfere with 
the powers of state legislatures to redraw 
Congressional district lines after each decen
nial census; and 

"Whereas all three bills would impose a 
litany of substantive and inconsistent 
standards to govern redistricting plans; and 

"Whereas H.R. 2653 and S. 596 both vest 
redistricting powers in a bipartisan com
mission to be appointed by majority and 
minor! ty party leaders in each house of the 
state legislature with those members then 
choosing a fifth member to head the com
mission which would then prepare a redls
tricting plan to be submitted to the Federal 
Elections Commission; and 

"Whereas the nation's state legislatures 
have acted in a responsible manner in Con
gressional redistricting, with the overall 
population deviation in Congressional dis
tricts within one percent in virtually every 
state; and 

"Whereas each state legislature, since it is 
representative of the entire voting popula
tion of the state, is the proper body to de
velop a Congressional redistricting plan and 
procedures for its state; now, therefore, 

"Be It Resolved by the Senate of the State 
of Oregon: 

"That the Senate is opposed to any fed
erally mandated procedures, structures or 
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substantive standards for redistricting, 
which the Senate believes would constitute 
a fundamental revision of the accepted Con
stitutional role of the state legislatures and 
of the historic federal-state relationship; 
and be it further 

"Resolved, That a copy of this memorial 
be immediately sent to the President of the 
Senate and the Speaker of the House of Rep
resentatives of the Unitd States and to each 
member of the Oregon Congressional Dele
gation." 

POM-467. A resolution adopted by the 
Eighth Biennial convention of the Hawa11 
State Federatdon of Labor, AF'L-CIO, relating 
to national strategic petroleum reserve, 
Hawall quota; to the Committee on Energy 
and Natural Resources. 

REPORTS OF CO~ITTTEES 
The following reports of committees 

were submitted: 
By Mr. JACKSON, from tht: Committee on 

Energy and Natural Resources, with amend
ments and an amendment to the title: 

s. 1308. A blll to set forth a national pro
gram for the full development of energy sup
ply, and for other purposes (together with 
additional and minority views) (Rept. No. 
96-331). 

EXECT~ REPORTS OF 
COMMITTEES 

The following executive reports of 
committees were submitted: 

By Mr. KENNEDY, from the Committee on 
the Judicdary: 

J. Jerome Farris, of washington, to be U.S. 
Circuit Judge for the Ninth Circuit. 

Betty Binns Fletcher, of Washington, to be 
U.S. Circuit Judge for the Ndnth Circuit. 

Mr. NUNN. Mr. President, as in execu
tive session, from the Committee on 
Armed Services, I report favorably the 
following nominations in the Army: Lt. 
Gen. Dennis Phillip McAuliffe, Army of 
the United States to be placed on the 
retired list and Maj. Gen. Wallace Hall 
Nutting, USA, to become lieutenant gen
eral. I ask that these names be _placed 
on the Executive Calendar. 

The PRESIDING OFFICER. Without 
objection, the nominations will be placed 
on the Executive Calendar. 

Mr. NUNN. In addition, Mr. President, 
in the Army, there are 1, 718 officers for 
promotion to the grade of lieutenant 
colonel and below <list beginning with 
Michael R. Acton to major) and in the 
Army and Reserve of the Army there are 
361 officers for promotion to the grade of 
colonel and below <list beginning with 
William C. Berryman); in the Air Force 
there are 2,935 officers for promotion to 
the grade of major <list beginning with 
Ronald D. Aarons) ; in the Navy and 
Naval Reserve there are 177 appoint
ments to temporary commander and be
low <list beginning with Andrew W. 
Acevedo) ; and, in the Marine Corps there 
are 189 graduates from the NROTC and 
Marine Corps Enlisted Commissioning 
Education program for permanent ap
pointment to the grade of second lieu
tenant Oist beginning with Frank M. 
Aichelmann). Since these names have 
already appeared in the CoNGRESSIONAL 
RECORD and to save the exoense of print
ing again, I ask unanimous consent that 

they be ordered to lie on the Secretary's 
desk for the information of any Senator. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. . 

(The nominations ordered to lie on 
the Secretary's desk were printed in the 
RECORD on September 5, 1979, at the end 
of the Senate proceedings.) 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills s.nd joint resolu
tions were introduced, read the first and 
second time by unanimous consent, and 
referred as indicated: 

lBy Mr. MORGAN: 
S. 1809. A blll to amend sections 3686 and 

8686 of title 10, United States Code, to credlt 
certain full-time training duty of members 
of the National Guard; to the Committee on 
Armed Ser-vices. 

S. 1810. A bill to o.mend subsection (f) of 
section 2024 of title 38, United States Code, 
to credit certain National Guard full-time 
training or duty as ~J.Ctive duty for training; 
to the Committee on Finance. 

By Mr. DURKIN: 
s. 1811. A bill to amend the Internal Reve

nue Code of 1954 to provide a tax credit to 
small businesses for filing forms required by 
Federal law; to the Coiillliittee on Finance. 

By Mr. RmiCOFF: 
s. 1812. A blll to estab!lsh a national pro

gram of protection against medical expenses 
for all Americans; to the Committee on Fi
nance and the Committee on Labor and Hu
man Resources, jointly, by unanimous con
sent. 

By Mr. BAYH: 
s. 1813. A blll to designate the building 

known as the Federal Building in Evansvllle, 
Indiana, as the "Winfield K . Denton Build
ing"; to the Committee on Environment and 
Public Works. 

By Mr. GLENN (for himself and Mr. 
METZ"ENBAUM) : 

S. 1814. A bill to provide for a National 
Afro-American History and Culture Commis
sion, which shall establish the National Cen
ter or Afro-American History and Culture, 
and for other purposes; to the Committee on 
Governmental A1Iairs. 

By Mr. NELSON: 
S. 1815. A bill to n-quire explicit authori

zation from judges of competent Jurisdic
tion for any covert en<try onto premises for 
the purpose of installlng and removing any 
electronic interception devices to be utilized 
in the investigation of specified criminal of
fenses ; to the Committee on the Judiciary. 

S. 1816. A blll to assure the rights of citi
zens under the Fourth and Fourteenth 
Amendments and to protect the freedom of 
the press under the First Amendment, and 
for other purposes; to the Committee on the 
Judiciary. 

S. 1817. A b111 to amend title 28, United 
States Code, to provide that State prisoners 
and Federal prisoners shall not be denied 
Federal habeas corpus relief on the ground 
that such prisoners were previously afforded 
a full and fair opportunity to litigate their 
claims, and for other purposes; to the Com
mittee on the Judiciary. 

By Mr. GRAVEL: 
S. 1818. A blll to direct the Secretary of the 

department in which the United States Coast 
Guard is operating to cause the vessel Alas
kan Shores to be documented as a vessel of 
the United States so as to be entitled to en
gage in the coastwise trade; to the Commit
tee on Commerce, Science, and Transporta
tion. 

By Mr. WALLOP (for himself and 
Mr. SIMPSON) : 

S. 1819. A bill to amend the Internal Reve
nue Code of 1954 to provide a ref~dable 

tax credit for investment in qualified indus
trial conservation projects; to the Commit
tee on Finance. 

By Mr. BENTSEN: 
s. 1820. A blll to amend section 4941 (d) (2) 

of the Internal Revenue Code of 1954 with 
respect to private foundations; to the Com
mittee on Finance. 

By Mr. MATHIAS: 
s. 1821. A blll to establish a Nuclear Waste 

Management Authority, and for other pur
poses; to the Committee on Energy and Nat
ural Resources, the Committee on Environ
ment and Public Works, and the Committee 
on Governmental A1Ia1rs, jointly, by unani
mous consent. 

By Mr. CULVER: 
s. 1822. A blll for the relief of Shu-min 

Huang and Anne Kuang-pei Huang, husband 
and wife; to the Committee on the Judiciary. 

By Mr. WILLIAMS (for himself, Mr. 
PROXMmE, and Mr. GARN): 

S.J. Res. 105. Joint resolution to provide 
for a temporary extension of certain Federal 
Housir..g Administration authorities, and 
for other purposes; considered and passed. 

STATEMENTS ON INTRODUCED 
Bn..LS AND JOINT RESOLUTIONS 

By Mr. MORGAN: 
S. 1809. A blli to amend sections 3686 

and 8686 of title 10, United States Code, 
to credit certain full-time training duty 
of members of the National Guard; to 
the Committee on Armed Services. 
e Mr. MORGAN. Mr. President, I am in
troducing a bill today which would en
title members of the National Guard who 
perform full-time training duty under 
authority of section 502 of title 32, 
United States Code, to the same bene
fits they are now entitled to receive for 
performance of full-time training duty 
under section 503, 504, and 505 of that 
title. 

Although members of the National 
Guard are also members of the Army 
National Guard of the United States or 
the Air National Guard of the United 
States, as the case may be, they conven
tionally train in their National Guard 
status in accordance with specific sec
tions of title 32, United States Code, 
and not as members of the Reserve com
ponents under provisions of title 10 re
lating to the Armed Forces. For example, 
section 316 of title 32 authorizes full
time duty for officers and noncommis
sioned officers of the Army National 
Guard at civilian rifle ranges. Section 
503 is the authority for annual field 
training, section 504 for National Guard 
schools, and section 505 for attendance 
at service schools of the Armed Forces. 

Section 502 of title 32 is the authority 
for the inactive duty training of the Na
tional Guard, characterized as "armory 
drills" in years gone by, now more ac
curately described as unit training as
semblies. But in addition to the unit in
active duty training described in subsec
tion (a) -(e) of section 502, and full-time 
duty described in sections 316 and 503-
505, individual members often perform 
other duties which are not covered by the 
cited statutes. For example, pilots and 
aircrews are authorized additional fiying 
training periods <inactive duty), both 
the Army and Air National Guard use 
members on full-time duty as recruiters. 
And a test is currently being conducted, 
in accordance with a recommendation 
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by the Congress, to determine the ability 
\lf the National Guard, the Army Re
serve, and the Air Force Reserve, to pro
vide part of the day-to-day administra
tive and logistical support they require 
by the use of members ordered to full
time duty-in the case of the National 
Guard-and active duty for training in 
the case of the Army Reserve and Air 
Force Reserve. 

Most Federal benefits which National 
Guard members receive for title 32 
(;raining, such as pay, allowances, and 
medical care, result from statutes which 
refer to specific sections of title 32. There 
are some benefits, however, for example, 
medical care for dependents of members 
on active duty for over 30 days, which 
flow from the fact that active duty in
cludes active duty for training, and sec
tions 3686 and 8686 of title 10 provide 
that full-time training or duty performed 
by members of the Army National Guard 
of the United States and Air National 
Guard of the United States in their Na
tional Guard status under sections 316, 
or 503-505 of title 32 is considered active 
duty for training as Reserves of the Army 
or Air Force. In order to receive the 
latter benefits, section 502 (subsection 
(f) of which authorizes full-time duty in 
addition to that described with specific
ity in other sections) , must be added to 
the current enumeration in 10 U.S.C. 
3686 and 8686. 

The failure to include section 502 in 
the enumeration appears to have been 
inadvertent. For example, 5 U.S.C. 6323 
(a) authorizes military leave for Federal 
employees performing full-time duty un
der 32 U.S.C. 502-505, and full-time duty 
under sections 316 and 502-505 is credit
able under 10 U.S.C. 1332(a) (2) (A) (ii) 

in computing years of service for retired 
pay for nonregular service. All full-time 
training or duty by members of the Na
tional Guard is considered to be active 
duty for the purpose of basic pay <37 
U.S.C. 204(d)). And 38 U.S.C. 101 (22) in
cludes full-time duty under those sections 
in the definition of active duty for train
ing as used in that title <veterans' bene
fits). The latter definition is also in
corporated in 42 U.S.C. 410(z) (1), de
scribing military service covered by social 
security laws. 

Inclusion of section 502 full-time duty 
in the 10 U.S.C. 3686 and 8686 enumera
tion will bring these statutes into con
formity, and provide identical benefits 
for all full-time duty irrespective of the 
section of law under which it is per
formed.• 

By Mr. MORGAN: 
S. 1810. A bill to amend subsection (f) 

of section 2024 of Title 38, United States 
Code, to credit certain National Guard 
full-time training or duty as active duty 
for training; to the Committee on 
Finance. 
e Mr. MORGAN. Mr. President, I am 
also introducing a bill which would pro
vide the same reemployment rights fol
lowing the performance of full-time duty 
under section 502 of title 32 as members 
of the National Guard now enjoy if their 
full-time duty was performed under au
thority of section 503-505 of that title. 

Section 2024(f) of title 38, which spells 

out these reemployment rights, omits 
section 502 of title 32 from the enumera
tion. In order to insure that all members 
of the National Guard on full-time duty 
have identical rights to reemployment 
upon release from that duty, the list of 
t itle 32 sections enumerated in section 
202 (f) of title 38 should be expanded to 
include section 502.e 

By Mr. DURKIN: 
S. 1811. A bill to amend the Internal 

Revenue Code of 1954 to provide a tax 
credit to small businesses for filing forms 
required by Federal law; to the Com
mittee on Finance. 

SMALL BUSINESS REGULATORY RELIEF ACT 

• Mr. DURKIN. Mr. President, I would 
like to take this opportunity to pledge 
my full support to a sorely needed legis
lative package for small business. The 
backbone of our economy, both national
ly, and especially in New Hampshire, is 
small business. The contributions of 
small business to our economic growth 
cannot be emphasized enough. Small 
business creates almost 70 percent 
of the new jobs in the United States and 
employs over half of the private sector 
work force. Well over half of our new 
inventions and technologies emerge from 
the small business community. And, per
haps most impressively of all, the aggre
gate output of small business accounts 
for almost 50 percent of the gross na
tional product. 

Despite these considerable contribu
tions our national policy has frequently 
relegated small business to the low rung 
on the legislative ladder. As a result our 
country is suffering from a severe case 
of economic atrophy. And the small busi
ness entrepreneur is becoming an endan
gered species. I have long recognized that 
to insure the well being of our free en
terprise system we must diligently work, 
not only to protect small business, but 
take immediate legislative action to 
revitalize small business. Simply stated, 
there is no single concern as significant 
to the resurgence of our national econ
omy as the revitalization of the small 
business community. 

One area in which small business has 
particularly felt the burden of ineffec
tive and inflationary Federal interven
tion is in the regulatorv compliance 
arena. We must enact legislation to cut 
through the seemingly endless web of 
strangling redtape and regulations spun 
forth by the Federal Government. Since 
1975 the regulatory network has more 
than doubled in size. In 1979 alone, the 
cost of Government regul,ation will to9 
$102 billion. This expense is especially 
onerous to every small enterprise in the 
Nation which is forced to pay on the 
average, $3,600 per year to comply with 
Federal mandates. And, in the end, it is, 
of course, the hardworking, taxpaying 
consumer who bears the cost of this in
flationary waste. 

I urge my Senate colleagues to .ioin 
with me in supporting a series of bills 
which will go a long way in eliminating 
needless paperwork and reducing Fed
eral overregulation. 

Today I am introducing a bill, the 
Small Business Regulatory Relief Act, 

which would bring immediate relief to 
the overtaxed, overburdened small 
business man or woman. The small busi
ness community is fast approaching a 
crisis in its ability and willingness to cope 
with Federal regulations and the subse
quent mountain of paperwork. 

This legislation establishes a $5 Fed
eral income tax credit for each federally 
required form a small business must fill 
out in the course of normal business com
pliance procedures. The purpose of this 
bill is twofold: First, it would provide 
some much needed economic relief to 
small business by compensating them in 
part for the time and money spent com
plying to Federal paperwork require
ments. Second, it would send a clear 
message to every Federal agency; 
unnecessary forms will result in a loss 
of revenue. This legislation is needed to 
drive home the reality that regulations 
and needless paperwork cost money. I 
have already noted the tremendous cost 
incurred by business but I would like to 
point out that the average family has 
$1,200 a year taken out of its pocket due 
to wasteful regulations and paperwork. 
We oan and we must cut through that 
waste now. 

The Federal Administrative Improve
ments in Reports Act, S. 391, mandates 
a 50-percent reduction within 3 years in 
the number of forms required of small 
businesses. The bill also requires the 
Government to obtain suggestions and 
criticisms from the small business com
munity before issuing any new forms. 
This simple screening procedure will be a 
tremendous step in streamlining the 
compliance process. 

The "Emergency Paperwork Reduction 
Act of 1979," S. 259 is a similar measure 
with slightly more modest goals. It seeks 
to reduce Federal paperwork by 25 per
cent over a 2-year period. It is vital that 
in this session, the Senate pass one of 
these bills. And I am here today to pledge 
my support to work for that passage. 

I am cosponsoring three pieces otf leg
islation which will reduce and coordinate 
the regulations arena. 

S. 93, "Regulatory Procedures Im
provements Act of 1979," will apply my 
"sunset" concept to regulations. It would 
periodically review and eliminate out
dated or duplicative rules. For the small 
business this will mean a reduction in 
regulations and paperwork. 

S. 262 "Reform of Federal Regulation 
Act of 1979," would create an office for 
regulatory management within each 
agency. This office in turn would analyze 
their agency's rules, establish deadl1nes 
for regulations, and report to Congress 
on its regulatory activity. This, too, will 
be a coordinated, cost-saving measure. 

S. 299, "The Regulatory Flexibility 
Act," will apply some sound common
sense to the regulation arena. This bill 
is designed to create a more realistic and 
streamlined regulatory system for small 
business, which will tailor regulations to 
the size of a particular business. Tile act 
recognizes that a small business should 
comply with a much simpler set of rules 
than a large multinational corporation. 
This bill also provides for public partici
pation to improve regulations. 
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Cutting through !onns and regulations inventive avenue for the Federal Gov

is only the first step in improving the ernment to follow in awarding procure
busi.ness climate for the small enterprise. ment and research contracts. Small busi
Tax reform is still vitally needed to pro- ness is just plain good business. 
vide relief from inflation and incentives To protect small business I am today 
for exp•ansion. joining in support of S. 1246, the Energy 

I am cosponsoring five bills which will Antimonopoly Act of 1979 which pro-
specifically address these needs. hibits the 16 largest oil companies from 

S. 110, "The Small Business Deprecia- investing their windfall profits in other 
tion Reform Act," is designed to encour- domestic companies. In the face of empty 
age the modernization and expansion of gas tanks and crowded gas lines, and 
small business by allowing a 3-year shortages of home heating oil and kero
straight line depreciation for the first sene, it is unconscionable that our large 
$25,000 of equipment purchased an- oil companies are expanding horizontally 
nually. rather than investing their profits in the 

S. 1435, "The National Capital Cost urgently needed exploration and devel
Recovery Act," gives businesses a wide opment of new energy sources which are 
range of investment tax deductions cov- necessary to hold down energy costs. S. 
ering cars, trucks, equipment, machin- 1246 will incourage the oil companies to 
ery, and plant facilities. focus their attention on oil. 

S. 655 and S. 653, both amendments These bills are not a panacea for all 
to the IRS Code, and S. 487, "The Small the problems faced by small business 
Business Private Investment Act of 1979," today, but they do provide a vitally 
all provide incentives for stock invest- needed start in redirecting Federal policy 
ments in small companies. These and back to the needs of small business. 
other measures will encourage sorely In addition, two further steps are 
needed capital formation which in turn necessary: Reducing the size of the Fed
will lead to increase productivity in the eral Government and combating its in
manufacturing sector. fiationary practice of deficit spending. 

In addition, I am cosponsoring s. 61£, This will help all sectors of the economy. 
"The Small Business Administrative Re- It is precisely for this reason that I last 
view Court Act." The small business com- year cosponsored a successful amend
munity simply cannot afford the cost of· ment which will require a balanced 
contesting the increasing number of le'-"· budget by fiscal year 1981. Every small 
gal actions it faces annually. The court business in New Hampshire, New Eng
will review fines, citations, and so forth, land, and the Nation must balance its 
of $2,500 or less, levied by the Govern- budget or close down its doors. There is 
ment against small businesses. In doing no reason for the Federal Government 
so, it will provide an economical alterna- not to work within the sound business 
tive to the high cost of challenging those practice of a balanced budget. This will 
grievances. entail tough managerial decisions, but it 

The Federal Government has failed is high time that we begin to make those 
abysmally in granting both research decisions in the public sector. 
and development and procurement con- Also, I have cosponsored "sunset" leg
tracts to small firms. Small businesses islation which would provide the quickest 
account for over half of the new inven- and surest vehicle to cut wasteful Gov
tions developed in this country. The cost ernment spending programs. Most Fed
of employing research scientists from eral agencies and programs would be 
small firms is half as much as it is in terminated automatically every 10 years 
employing large firm scientists. Despite unless legislation specifically recreating 
these hard facts, the Government awards the program or agency passed both 
less than 4 percent of its research and Houses of Congress and was signed into 
development money to small firms. This law by the President. 
is clearly not the most productive, cost
effective approach. 

In order to redirect this misguided 
"big is better" policy, while at the same 
time assisting those firms who have been 
awarded contracts, I am cosponsoring s. 
414, the University and Small Business 
Patent Procedures Act. Simply stated, 
this bill helps small firms market those 
inventions developed under Government 
research and development contracts. 

Another bill designed to aid small busi
ness is S. 533, the Buy American Act. 
This establishes a preference for do!ies
tic products and materials procured by 
Government. It includes provisions for 
small business set asides, mandating the 
Government to purchase goods from 
American small business. This is specifi
cally targeted at those agencies not in
cluded in the Trade Act Agreement of 
1979 to look to small U.S. firms for their 
purchases. 

These two measures reflect many of 
the provisions included in energy legisla
tion which I have already introduced. 
Small business is a more cost-effective, 

I urge you to join with me in support 
of these bills so that the resurgence of 
small business and the revitalization of 
our country's economy may begin 
immediately. 

I ask unanimous consent that the bill 
be printed in the RECORD at this point. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 1811 
Be it enacted by the Senate and House of 

Representatives of the United States Of 
America in Congress assembled, That (a) 
subpart A of ·part IV of subchapter A of 
chapter 1 of the Internal Revenue Code of 
1954 (relating to credits allowable) is 
amended by inserting immediately after .sec
tion 44C the following new section: 
"SEC. 440. EXPENSE OF FILING FEDERAL FORMS. 

"(a) GENERAL RuLE.-There is allowed as 
a credit against the tax imposed by this 
chapter for the taxable year a credit of $5 
for each form or document which a small 
business is required by Federal law to file 
with the United States Government or any 
agency or establishment thereof during 
such taxable year. 

"(b) APPLICATION WITH OTHER CREDITS.
The credit allowable by subsection (a) shall 
not exceed t he tax imposed by this chapter 
for the taxable year, reduced by the sum 
of the credits allowable under a section o! 
this part having a lower number or letter 
designation than this section, other than 
the credits allowable by sections 31 and 39. 

"(c) DEFINITION OF SMALL BUSINESS.-For 
purposes of this section, the term 'small 
business' means an electing small business 
corporation (as defined in section 1371 (b)), 
or a small business concern as determined 
by the Administrator of the Small Business 
Administration under section 3 of the Small 
Business Act (15 U.S.C. 632) .". 

(b) The table of sections for such sub
part is amended by inserting immediately 
after the item relating to section 44C the 
following: 
"Sec. 440. Expense of F111ng Federal Forms.". 

SEc. 2. The amendments made by the first 
section of this Act apply to taxable years 
beginning after September 30, 1979, with 
respect to forms required by law to be filed 
after such date.e 

By Mr. RIBICOFF: 
S. 1812. A bill to establish a national 

program of . protection against medical 
expenses for all Americans; to the Com
mittee on Finance and the Committee on 
Labor and Human Resources, jointly, by 
unanimous consent. 

NATIONAL HEALTH PLAN ACT 

S Mr. RIBICOFF. Mr. President, I am 
pleased to introduce the National Health 
Plan Act, S. 1812, which implements the 
first phase of President Carter's national 
health insurance proposal. In the Na
tional Health Plan Act, President carter 
has set forth in detail his administra
tion's response to one of the most serious 
and urgent problems facing our Nation 
today; That of insuring that no Amer
ican is denied adequate health insurance 
coverage. 

This legislation represents the first 
phase of a broader, more comprehensive 
national policy articulated by President 
carter last June. The first phase is de
signed to respond to the most immediate 
needs in our health care system while 
laying the foundation for widespread 
changes in the future. 

When enacted, the President's Na
tional Health Plan Act would provide 
fully subsidized comprehensive coverage 
to poor people who are now ineligible for 
public financing programs. S. 1812 would 
require employers to protect all full
time workers and their families against 
the cost of major illness. As a result of 
this legislation, for the first time aged 
and disabled Americans would have a 
limit on their out-of-pocket med:cal ex
penses. The President's plan would also 
make important preventive and treat
ment services ava.ilable to every pregnant 
woman and infant in this Nation. 

Now that President Carter has sub
mitted this detailed legislation to the 
Congress, the major health insurance 
proposals 'are on the table. Careful 
analysis of these proposals produces an 
encouraging result--one which is over
looked by those who would rather high
light differences, controversy, and poli
tics. The similarities between the pro
posals put forward by President Carter, 
Senator KENNEDY, and Senator LoN•G are 
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significant, are numerous, and far ex
ceed the remaining differences. 

When President Carter first outlined 
his national health insurance proposal 
last June, I addressed the Senate in or
der to point out in some detail the sig
nificant issues on which a consensus was 
developing on the shape of national 
health insurance legislation. Now that 
Senator KENNEDY, Senator LoNG, and 
President Carter have put their detailed 
legislative proposals for national health 
insurance before the Congress, it is 
worth briefty describing again the areas 
of consensus on key issues which a care
ful examination of these proposals 
reveals. 

President Carter, Senator KENNEDY, 
and Senator LONG agree that we must 
phase-in a national health insurance 
program. This is very important. If the 
last 15 years have taught us anything, it 
should be that implementation of a pro
gram is crucial-and that it is difficult. 
From my experience in developing pro
grams-as a Congressman, as a Gover
nor, as Secretary of Health, Education, 
and Welfare, and as a Senator-! am 
convinced that the right approach to na
tional health insurance is the step-by
step approach. 

When one looks at the proposed first 
phase of the Carter plan, the first phase 
of the Kennedy plan, and the Long pro
posals, the first phase each envisions is 
not dissimilar. 

All three agree that the current med
icaid program is inadequate. They all 
agree that a program providing health 
care for the poor must have uniform 
standards and a more substantial Fed
eral role. 

President Carter, Senator LoNG, and 
Senator KENNEDY all agree that a first 
phase must include improvement in the 
medicare program. Due to the dramatic 
increase in health care costs, the amount 
the elderly are paying in real terms is 
greater than when medicare was first 
enacted. All three proposals would place 
a cap on the medical expenses an elderly 
person would have to pay a.nd would 
broaden existing hospitalization benefits. 

The vast majority of our citizens are 
employed or are the spouse or dependent 
of an employed individual; President 
Carter, Senator LoNG, and Senator KEN
NEDY all agree that for these citizens, 
mandated coverage by private employers 
is the proper approach. 

The plans put forward by S.enator 
KENNEDY, Senator LONG, and President 
Carter all agree that use of the private 
health insurance industry should be the 
dominant method of health care delivery. 
All the plans build upon the strengths of 
the private health insurance industry. 
This is a significant area of agreement 
which did not exist until very recently. 

President Carter, Senator LoNG, and 
Senator KENNEDY all agree that the costs 
to the Federal budget must be as limited 
as possible. At the same time they all 
agree that health care for the poor, the 
elderly, and the unemployed is the re
sponsibility of the Federal Government 
and must be paid for out of the Federal 
budget. 

On the important issues of cost con-

trois and system reforms, the thrust of 
the Carter and Kennedy proposals are 
similar while Senator LONG has not yet 
presented his position. Both the Carter 
and Kennedy proposals involve some 
budgeting and cost controls. Both plans 
involve fee schedules for doctors and 
capital controls. 

In addition both President Carter and 
Senator KENNEDY have proposed that 
physicians be required to accept both 
medicare and medicaid patients if they 
accept either, and that such physicians 
cannot charge the patient more than a 
Government-approved negotiated fee. 

Also significant is the recent introduc
tion by Senators DOLE, DANFORTH, and 
DoMENICI of their own health insurance 
proposal. While the bill only covers cat
astrophic health costs, the Republicans 
are also constructively joining the 
debate. 

National health insurance is doable. 
We can have it during this Congress. 
Because it is doable, the major partici
pants in this debate have a heavy obliga
tion to the American people to act 
responsibly. 

The Senate Finance Committee has 
held hearings on the major proposals 
and has already begun detailed commit
tee consideration of this issue. I know it 
is the intention of the chairman of the 
committee, Senator LoNG, to resume con
sideration of national health insurance 
as soon as the committee completes work 
on the windfall profits tax legislation. 

It is now necessary th.at we put 
together enactable national health in
surance legislation. While there are sig
nificant areas of consensus. as outlined, 
there are obviously substantial and 
important differences which remain on 
both substance and timing. 

But we have an opportunity to enact 
national health insurance legislation 
during this Congress. For the first time 
responsible spokesmen are moving sig
nificantly toward a common position. It 
is essential that we submerge personali
ties for the common good. Now is the 
time for statemanship. There is enough 
credit to go around. Working together 
we can pass landmark national health 
iru:urance legislation. 

Mr. President, I ask unanimous con
sent that Secretary Harris' letter to the 
President of the Senate transmitting the 
President's draft National Health Plan 
Act, a summary of the National Health 
Plan Act, and the text of the National 
Health Plan Act be printed in the 
RECORD. 

There being no objection, the bill and 
material were ordered to be printed in 
the RECORD, as follows: 

s. 1812 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, 

SHORT TITLE AND TABLE OF CONTENTS 
SEcTION 1. This Act may be cited as the 

"National Health Plan Act". 
TABLE OF CONTENTS 

Sec. 1. Short title and table o! contents. 
Sec. 2. Findings. 
Sec. 3. Purposes of Act. 
Sec. 4. Structures of National Health Plan. 

TITLE I-PROTECTION AGAINST 
MEDICAL EXPENSES 

Sec. 101. National Health Plan. 
"TITLE XVIII-NATIONAL HEALTH PLAN 

"PART A-BENEFITS 
"Sec. 1801. Scope of Coverage. 
"Sec. 1802. Exclusions from Coverage. 

"PART B-HEALTH INSURANCE THROUGH 
EMPLOYMENT 

"Sec. 1811. Provision of coverage and related 
bene:f!ts. 

"Se~. 1812. Premium payments. 
"Sec. 1813. Certification of qualified plans. 
"Sec. 1814. Certification of qualified plan 

administrators. 
"Sec. 1815. Voluntary reinsurance program. 
"Sec. 1816. Federal inso.ljvency program and 

report. 
"Sec. 1817. Insurance standards advisory 

board. 
" Sec. 1818. Employer subsidy. 
"Sec. 1819. Revocation of certification. 
"Sec. 1820. Sanctions for nonparticipatlon 

and noncompliance. 
"Sec. 1821: Special provisions !or the Fed

eral Government. 
"Sec. 1822. Special provisions for territorial 

health systems. 

"Sec. 1831. 
"Sec. 1832. 

"Sec. 1833. 
"Sec. 1834. 
"Sec. 1835. 
"Sec. 1836. 
"Sec. 1837. 
"Sec. 1838. 

"Sec. 1839. 

"Sec. 1840. 

"Sec. 1841. 

"PART C-HEALTHCARE 
Entitlement to benefits. 
Enaployer agreenaents for 

Healthcare benefits. 
Cost sharing. 
Amount of premiums. 
Payment of premiums. 
Healthcare Trust Fund. 
Payments to providers. 
Use of public and private en

titles for administration of 
benefits. 

Payments to health mainte
nance organizations. 

Provider Reimbursement Re
view Board. 

Deternaination of el1gib111ty and 
benefits; notice and opportu
nity for hearing. 

"PART D-PROVIDERS OF ITEMS AND SERVICES 
"Sec. 1851. Certification by Secretary. 
"Sec. 1852. General findings. 
"Sec. 1853. Specific findings. 
"Sec. 1854. Provider agreements. 
"Sec. 1855. Revocation of certification and 

other sanctions. 
"Sec. 1856. Federal certification of certain 

health care practitioners. 
"PARTE-GENERAL PROVISIONS 

"Se..::. 1851. Definitions. 
"Sec. 1862. Penalties for fraud. 
"Sec. 1833. Regulations. 
" Sec. 1864. Administration. 
"Sec. 1865. Application of certain provisions 

of title II. 
"Sec. 1866. Studies and recommendations." 
Sec. 102. C01:.forming Medicaid amend

ments. 
Sec. 103. Amendments to the Internal Rev

enue Code. 
Sec. 104. Other conforming amendments. 
Sec. 105. Effective dates and transitional 

provisions. 
TITLE ll-HEALTH SYSTEMS REFORM 

Sec. 201. Annual national. limit !or certifi
cation and reports of need for 
major increases in hospital cap
ital stock. 

Sec. 202. Modifications in certificate o! need 
program requirements. 

Sec. 203. Modification in the Social Se
curity Act program for limiting 
Federal participation for capital 
expenditures. 

Sec. 204. Limit a~d moratorium for certain 
major increases 1n hospital capi
tal stock. 

Sec. 205. Effective dates. 
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FINDINGS 
SEC. 2. The Congress finds tha.t-
(1) the current health care system in the 

United States is costly and inefficient, and 
does not provide needed health services to 
all Americans, 

(2) mlllions of Americans lack insurance 
coverage for basic health services and pro
tection against the rising cost of major 
illness, 

(3) as a result, the national health is 
seriously and adversely affected and this in 
turn seriously affects the general welfare, 

(4) to protect the national health and, 
consequently the general welfare, it is neces
sary to assure that adequate health care for 
all Americans is available and affordable, 

(5) to require adequate protection against 
the costs of needed health care only for em
ployees engaged in interstate commerce would 
impose an unreasonable burden on that com
merce and would not deal effectively with the 
overall problem of health care in the United 
States, and 

(6) a program to require all employers 
to provide adequate protection to their em
ployees against the costs of needed health 
care, to require self-employed persons to ob
tain such protection, to provide for govern
mental protection against the costs of neces
sary health care for the poor, the aged, and 
the disabled, and to provide guaranteed ac
cess to such care to all others, would ef
fectively deal with the overall problem of 
health care financing in the United States. 

PURPOSES OF ACT 
SEc. 3. The purposes of this Act are to
(1) establish a. national program of protec

tion against medical expenses for all Ameri-
cans, · 

(2) improve the quality of health care pro
vided to Americans, and especially to the 
poor, to mothers, and to children, by increas
ing the ava1lab1Uty and continuity of care and 
by emphasizing preventive health measures, 

(3) reduce inflation in the health care 
industry by reducing unnecessary health care 
spending, while providing fair compensation 
to those who furnish health care, 

(4) establish the foundation upon which 
a universal and comprehensive national 
health program can be built, 

( 5) preserve and build on the strengths 
of our mixed public and private system by 
providing health benefits through both pri
vate employers and the Federal government, 
and by ut1Uzing the resources and expertise 
of the private insurance industry and -other 
portions of the private sector, 

(6) assure full public accountab1llty of all 
aspects of the plan and its operations, and 
provide for consumer representation in the 
development and operation of the plan, 

(7) assure that all Americans have free
dom of choice in their selection of physicians 
and other providers of health care (unless 
an individual voluntarlly agrees to limit his 
choice of providers by enrolling with certain 
kinds of health care plans), 

(8) effect savings from increased efficiency, 
(9) encourage competition in the health 

care system through the growth of prepaid 
practice arrangements and other measures 
to stimulate greater emciency and cost con
sciousness, and 

(10) provide for health systems reform, 
especially with regard to the reduction of 
excess caoacity in hospitals, and enhance 
Federal efforts to develop needed health 
resources. 

STRUCTUF.E OF NATIONAL HEALTH PLAN 
SEc. 4. The National Health Plan carries 

out its purposes for the benefits of individ
uals who live or work in the United States 
through three ma 1or structural elements: 

(1) health insurance required to be pro
vided by all employers to employees and their 
families, 

(2) Healthcare, a. Federal health insurance 

program for aged, disabled, poor, and for 
other individuals who cannot obtain health 
insurance elsewhere, and 

(3) health systems reform, designed to 
enhance competition in the health care sys
tem, reduce excess capacity in hospitals, and 
improve access to essential health resources. 

TITLE I-PROTECTION AGAINST 
MEDICAL EXPENSES 

NATIONAL HEALTH PLAN 
SEC. 101. Title XVlli of the Social Security 

Act is amended to read as follows: 
"TITLE XVIll-NATIONAL HEALTH PLAN 

"PART A-BENEFrrs 
"SCOPE OF COVERAGE 

"SEc. 1801. (a) The National Health Plan 
covers the following items and services (sub
ject to the exclusions 1n section 1802) when 
reasonable and needed (as determined by the 
Secretary) to diagnose, treat, or aid in re
hab1Utation from, disease, injury, or malfor
mation: 

" ( 1) inpatient hospital items and services, 
"(2) inpatient skllled nursing items and 

services, 
"(3) home health items and services, 
"(4) physician's services, 
"(5) outpatient physical therapy services, 
" ( 6) the following i terns as specified by 

a physician: 
"(A) supplies (including drugs and bio

logicals which cannot, as determined in ac
cordance with regulations, be self-adminis
tered) furnished as an incident to a phy
sician's professional services, of kinds which 
are commonly furnished in physicians' omces 
and are commonly either rendered without 
charge or included in physician's billa, 

"(B) diagnostic tests, 
"(C) X-ray, radium, and radioactive iso

tope therapy items, 
"(D) devices used for the reduction of 

fractures or dislocations, 
"(E) durable medical equipment, whether 

furnished on a rent9.1 basis or purchased, as 
specified by the Secretary, 

"(F) prosthetic devices (other than den-
tal), 

"(G) colostomy care supplies, 
"(H) leg, arm, neck, snd back braces, 
"(I) blood, 
"(J) body organs, 
"(K) allergen extracts, 
"(L) portable devices for monitoring car

diac failure and portable respirators, and 
"(M) dialysis items for chronic renal dis

ease, 
"(7) health care practitioner items and 

services, 
"(8) X-ray, radium, and radioactive iso

tope therapy services, 
"(9) ambulance services as specHled by 

the Secretary but only if the use of other 
methods of transportation is contraindicated 
by an individual's condition, and 

" ( 10 chiropractor's services. 
"(b) The National Health Plan covers the 

following items and services (subject to the 
exclusions in section 1802) when reasonable 
and needed (as determined by the Secretary) 
for the maintenance of good health: 

" ( 1) family planning items and services 
"(2) immunizations, ' 
"(3) items and services related (as deter-

mined by the Secretary) to pregnancy, to 
dell very, to care of 11, child through one year 
after birth, or to care of a woman through 
60 days after termination of pregnancy 

"(4) items and services for individuals ~n
der 18 years of age as prescribed by the Sec
retary in regulations, and 

"(5) dental, vision, and hearing items and 
services for individuals under 18 years of 
age who are entitled to benefits under sub
section (j), (k), or (1) of section 1831. 

"EXCLUSIONS FROM COVERAGE 
"SEc. 1802. The National Health Plan does 

not cover the following items and services: 

"(1) (A) items and services needed solely 
to diagnose, treat, or aid in rehabllltation 
from, disease, accident, or malformation in 
relation to teeth or structures directly sup
porting teeth (other than oral surgery in 
case of accident or malformation), 

"(B) eyeglasses, eye examinations for the 
purpose of prescribing, fitting, or ohanging 
eyeglasses, and procedures performed (dur
ing the course of an eye examination) to de
termine the refractive state of the eyes, and 

"(C) hearing aids or examinations there
for, except for individuals under 18 years. of 
age who are entitled to benefits under sub
section (j), (k), or (I) of section 1831, 

"(2) personal comfort itams that are not 
supplied to all patients of an entity or are 
not found by the Secretary to promote higher 
quality of care, 

" ( 3) cosmetic surgery, except as required 
for the prompt repair of accidental injury or 
for improvement of a malformed body 
member, 

"(4) items and services furnished to an 
individual by an immediate relative or a 
member of the individual's household, 

" ( 5) items and services. for-
" (A) the treatment of flat foot conditions, 
"(B) the treatment of subluxations of the 

foot, or 
"(C) routine foot care, 
"(6) surgery performed by a physician who 

is neither board certified nor board eligible 
in surgery, except as provided by the Secre
tary in regulations, 

"(7) diagnostic tests for occupational or 
environmental diseases, except as provided 
by the Secretary in regulations, 

"(8) elective surgery, except as provided 
by the Secretary in regulations, 

"(9) items and services that a physician 
has not certified (or not recertified, if the 
items and services are furnished over a period 
of time, as prescribed by the Secretary in 
regulations) as needed at the level of inten
sity furnished, 

" ( 10) custodial care, and 
" ( 11) items and services. furr.tshed by the 

Veterans' Administration to a disabled vet
eran !or a mtlltary service-connected dis
ab111ty. 
"PART B-HEALTH INSURANCE THROUGH 

EMPLOYMENT 
"PROVISION OF COVERAGE AND RELATED 

BENEFrrS 
SEc. 1811. (a) Every employer shall provide 

coverage under a qualified plan or under 
Healthcare for each employee family member 
(including the employee), except as provided 
in subsection (b). Every employer that does 
not provide coverage under Healthcare to em
ployee family members in a geographic area 
shall designate one qualified plan as the em
ployer's primary plan in that geographic area. 

"(b) The requirement of the first sentence 
of subsection (a) does not apply with re
spect to the coverage oi any individual who 
can demonstrate that he is covered under 
a qualified p-lan or under Healthcare through 
another employer and who chooses not to 
accept coverage. 

"(c) Every employer shall offer a health 
benefit (whether or not part of a qualified 
plan) to each employee family member in a 
geographic area if the employer offers that 
health benefit to any other employee family 
member in that geographic area. 

"(d) Every employer shall provide such in
formation and reports to the Secretary, and 
provide the Secretary such access to records, 
as the Secretary finds s.re needed to carry out 
this title. 

" (e) Nothing in this part shall lessen any 
obllgation of anv emuloyer under section 
1310 of the Publlc Health Act (concerned 
with health maintenance organizations). 

''PREMIUM PAYMENTS 
"SEc. 1812. (a) Every employer shall pro

vidfl for the payment of required premiums 
on behalf of employee family members to the 

' 
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entity administering a qua11fied plan or, in 
the case of coverage under Healthcare, to the 
Secretary. 

"(b) Every employer shall deduct each em
ployee's share (if any) of the premium pay
ments for the employer's family from the sal
ary of the employee. 

"(c) (1) An employer may not require any 
employee covered under the employer's pri
mary plan (or under Healthcare) to contrib
ute, with respact to the portion of the 
premium payments for his family members 
attributable to the minimum benefits re
quired by section 1813, more than 25 per
cent (or 25 percent of the payments for 
benefits under Healthcare). 

" (2) The employer 's total share of pre
mium or other payments for health bene!its 
provided to an employee's family in a geo
graphic area (other than to an indivi'<:lual 
described in section 181l (b)) shall be equal 
to the dollar amount of the employer's share 
of premium payments under the primary 
plan (or under Healthcare) for a family of 
the same size and composition in that geo
graphic area. If the total payments for health 
benefits for an employee's family are less 
than the employer's share of premium pay
ments under the primary plan, the employer 
shall provide to the employee, in salary or 
fringe benefits, compensation equal to the 
difference. 

"(d) Every employer shall provide each 
employee a written statement with each sal
ary payment indicating the portion of that 
salary payment deducted as provided in sub
section (b) . 

"CERTIFICATION OF QUALIFIED PLANS 

"SEc. 1813. (a) The Secretary shall certify 
a. plan as a qualified plan if he finds that the 
plan-

" ( 1) is administered by an entity certified 
by the Secretary under section 1814, 

"(2) covers at a minimum (without any 
exclusions or waiting period) the items and 
services covered by the National Health Plan 
when (A) furnished by any entity certified 
under part D as a provider of those items and 
services, or (B) when furnished in an emer
gency as prescribed by the Secretary in reg
ulations, 

"(3) provides for rates of payment under 
the plan for items and services such that 
the rates in the aggregate insure access to 
items and services, and a level of quality of 
items and services, equal at least to the ac
cess and level enjoyed by individuals en
titled under section 1831 (g) (2) to payments 
on their behalf, 

"(4) provides for rates of payment under 
the plan as specified by the Secretary for 
items and services specified in section 1801 
(b) (3), or furnished to a child under one 
year of age, 

"(5) provides that payments for services 
of a hospital-based physician, furnished by 
or in an entity certified under part D as a 
provider of inpatient hospital items and 
services or by or at an outpatient facility, 
shall be made to the entity or facility on the 
basis of rates otherwise utilized by the plan 
for payments to the entity or fac111ty, 

"(6) does not permit total coinsurance and 
deductibles for items and services covered by 
the National Health Plan for the family mem
bers of any employee to exceed $2,500 (plus 
such additional amount as determined by 
the Secretary to take into account the in
crease from October 1, 1980, to October 1, 
1982, in per capita health expenses in the 
United States) for any annual period end
ling before September 30, 1983 (or such 
smaller amount as prorated for a shorter 
period), and, for annual periods ending after 
September 29, 1983, the amount determined 
above plus such additional amount as de
termined by the Secretary annually to take 
into account the annual increase in per 
capita expenses foT health in the United 

States (or, 1f adequate data are available, 
for items and services covered by the Na
tional Health Plan), except that there shall 
not be taken into account as coinsurance 
any payment required of an employee family 
member-

"(A) for inpatient sk111ed nursing items 
and services furnished to that individual 
after the plan has paid in any annual period 
for such services furnished to that indi
vidual an amount equal to the maximum 
amount payable under part C for such serv
ices in the calendar year in which the plan's 
annual period ends, 

"(B) for inpatient hospital items and serv
ices furnished to that individual when that 
individual has a primary diagnosis of a men
tal or nervous condition, alcoholism, or drug 
abuse, after the plan has paid in any an
nual period for such services furnished to 
that individual with such a diagnosis an 
amount equal to the maximum amount pay
able under part C for such services to an 
individual with such a diagnosis in the 
calendar year in which the plan's annual 
period ends, 

"(C) for items and services furnished on 
an outpatient basis to that individual when 
that individual has a primary diagnosis of 
a mental or nervous condition, alcoholism, 
or drug abuse, after the plan has paid in any 
annual period for such services furnished 
to that individual with such a diagnosis an 
amount equal to the maximum amount pay
able under part C for such services to an 
individual with such a diagnosis in the 
calendar year in which the plan's annual 
period ends, or 

"(D) for home health items and services 
furnished to that individual after the plan 
has paid in any annual period for such 
services furnished to that individual an 
amount equal to the maximum amount pay
able under part C for such services in the 
calendar year in which the plan's annual 
period ends. 

"(7) provides for participation in (and 
payment to) the Professional Standards Re
view Program under part B of title XI to the 
same extent as the participation of the pro
gram under part C of this title in that pro
gram (except that determinations under that 
program shall be advisory rather than man
datory), 

"(8) provides coverage, without requiring 
any additional premium payment, for at 
least 90 days for any individual who ceases 
to be an employee family member, 

"(9) provides at least 90 days notice to 
employees if the plan is to be terminated, 

"(10) provides for a continuation policy, 
at the option of any family (or part of a 
family) whose coverage under the plan has 
expired, under which-

"(A) the premium, payable by the fam
ily (or part), shall be no greater than 125 
percent of the premium charged for a unit 
of that size and composition under the plan, 

"(B) the continuation policy shall remain 
in force as long as the family (or part) con
tinues to make the premium payments, and 

"(C) the benefits provided are at least the 
minimum benefits required by this section 
for a qualified plan, and 

" ( 11) provides for notification to an em
ployee when payments are made on behalf 
of a family member, and 

"(12) contains provisions, as prescribed by 
the Secretary, to avoid duplicate coverage by 
the Plan and by any other health benefits 
plan. 

"(b) The provision of services as pre
scribed by title XIII of the Public Health 
Service Act by a health maintenance organi
zation shall be considered a qualified plan. 

"(c) The Secretary may waive the require
ment of subsection (a) (2) (A) with respect 
to a particular plan if the Secretary finds that 
waiving that requirement will not impair the 
quality of care provided under that plan. 

"CERTIFICATION OF QUALIFIED PLAN 
ADMINISTRATORS 

"SEC. 1814. (a) The Secretary shall certify 
an entity as an administrator for a plan 11 
the Secretary makes the findings specified in 
subsection (b), and if the entity agrees-

"(1) to protect the privacy of individual 
medical records in accordance with standards 
specified by the Secretary in regulations, 

"(2) to provide to the Secretary, employers, 
and employees complete and accurate infor
mation as to the plan's rates of payments, a 
list of those physicians who have agreed to 
accept the plan's payments (plus coinsur
ance and deductibles) as payment in full, 
and such additional information and reports 
as the Secretary may find are needed to carry 
out this title or to conduct research, 

" ( 3) to provide the Secretary such access 
to records as the Secretary finds is needed 
to carry out this title or to conduct research, 

"(4) to provide grievance and appeal pro
cedures as specified by the Secretary in regu
lations, 

"(5) if not an employer, not to require 
any employer to purchase any other form of 
insurance or any other item as a condition 
of purchasing a qualified plan, 

"(6) if not an employer, to set premiums 
for qualified plans for groups of 10 to 50 in
dividuals on a community rated basis, in 
accordance with standards set by the Secre
tary, 

"(7) if an employer,-
"(A) to establish a separate reserve fund 

to cover both the average dally balance over 
120 days on accounts payable under the plan 
as well as the costs for items and services 
already provided for which claims have not 
yet been filed, or 

"(B) to purchase a bond or reinsurance to 
cover the amount specified in subparagraph 
(A), 

"(8) to maintain a reasonable (as deter
mined by the Secretary) ratio of premiums 
charged to benefits paid under any qualified 
plan, and 

"(9) to continue to meet the applicable 
conditions specified in subsection (b). 

" (b) The Secretary. before certifying an 
entity under subsection (a) as an adminis
trator for a plan, must find that the 
entity-

" ( 1) is able to administer the plan, and 
"(2) is governed by a board of directors 

ofwhom-
"(A) no more than 25 percent are physi

cians or selected by physicians, and 
"(B) at least 60 percent are individuals 

who do not furnish health care items or 
services. 

"VOLUNTARY REINSURANCE PROGRAM 

"SEc. 1815. (a) There is established in the 
Treasury a Health Reinsurance Fund, which 
shall be available to the Secretary without 
fiscal year limitation, to enable him to carry 
out the provisions of this section. 

" (b) The Secretary shall-
.. ( 1) make reinsurance available to certified 

administrators of qualified plans, and to 
health maintenance organizations, to cover 
80 percent of expenses attributable to any 
individual that exceed $25,000 annually for 
the minimum benefits required by this part, 

"(2) make reinsurance available to certi
fied administrators to satisfy the require
ment of section 1814(a) (7) (B), 

"(3) set premiums so as to fully cover the 
expected expenses of the Fund, and 

"(4) use the Fund for any Federal in
solvency program established under section 
1816 for a State. 

" (c) There shall be deposited in the Fund 
premiums received by the Secretary pursu
ant to subsection (b) (3) and any funds re
ceived by the Secretary pursuant to subsec
tion (b)( 4). 

"(d) If at any time the suins in the Fund 
are insufficient to enable the Secretary to 
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carry out his responsib111ties under this sec
tion, he is authorized to issue to the Secre
tary of the Treasury notes or other obliga
tions in such forms and denominations, 
bearing such maturities, and subject to such 
terms and conditions, as may be prescribed 
by the Secretary with the approval of the 
Secretary of the Treasury. Such notes or 
other obligations shall bear interest at a 
rate determined by the Secretary of the 
Treasury, taking into consideration the cur
rent average market yield on outstanding 
marketable obligations of the United States 
of comparable maturities during the month 
preceding the issuance of the notes or other 
obligations. The Secretary of the Treasury 
shall purchase any notes and other obliga
tions issued under this paragraph and for 
that purpose he may use as a public debt 
transaction the proceeds from the sale of 
any securities issued under the Second 
Liberty Bond Act, and the purposes for 
which the securities may be Issued under 
that Act are extended to include any pur
chase of such notes and obligations. The 
Secretary of the Treasury may at any time 
sell any of the notes or other obligations 
acquired by him under this paragraph. All 
redemptions, purchases, and sales by the 
Secretary of the Treasury of such notes or 
other obligations shall be treated as public 
debt transactions of the United States. Sums 
borrowed under this paragraph shall be de
posited in the Fund and redemption of such 
notes and obligations shall be made by the 
Secretary from the Fund. 

"(f) The Board shall advise, consult with, 
and make recommendations to, the Secretary 
with respect to-

is subject, for eaclh month during which the 
employer fatls to comply, to a penalty of up 
to 150 percent of the monthly Healthcare 
premium multiplied by the number of its 
employees. 

"FEDERAL INSOLVENCY PROGRAM AND REPORT 

"SEc. 1816. (a) The Secretary, by October 
31, 1982, shall transmit a report to the Con
gress on the adequacy of State programs for 
assuring the solvency of health insurers. 

"(b) If the Secretary finds that any State 
does not have an adequate program for as
suring the solvency of health insurers, the 
Secretary may establish a Federal insolvency 
program for that State, under which the 
Secretary shall assess an health Insurers 
doing business In the State In· the event of 
the insolvency of any such insurer. The Fed
eral insolvency program for any State shall 
be administered through the Health Rein
surance Fund established by gection 1815. 

"INSURANCE STANDARDS ADVISORY BOARD 

"SEc. 1817. (a) The Secretary shall estab
lish an Insurance Standards Advisory Board. 

" (b) The Board shall consist of fifteen 
members appointed 'by the Secretary. Of 
those members-

"(!) five shall be individuals represent
ative of certified administrators of qualified 
plans, 

" ( 2) five shall be individuals represent
ative of Federal and State agencies concerned 
with health insurance, and 

"(3) five ~hall be individuals represent
ative of consumers. 

" (c) ( 1) Expect as provided in paragraphs 
(2) and (3). members shall be appointed for 
three years. 

"(2) Of the members first appointed
"(A) five shall be appointed for a term of 

two years, and 
"(B) five shall be appointed for a term of 

one year. 
"(3) Any member appointed to fill a va

cancy occurring before the expiration of the 
term for which his predecessor was appointed 
shall be appointed only for the remainder 
of that term. A member may serve after the 
expivation of his term untll his successor has 
taken office. 

" (d) The Secretary shall aopoint one of 
the consumer members as chairman, to serve 
until the expiration of the member's term 

" (e) Eight member of the Board shall con~ 
stitute a quorum to do business. The Board 
shall meet at the can of the chairman or at 
the call of a majority of its members. 

OXXV--164D--Pa.rt 20 

" ( 1) standards for qualified plans, 
"(2) implementation of the certification 

process, "(b) The Secretary shall determine the 
amount of penalties under subsection (a). 
The Secretary shall not make a determination 
adverse to any employer under this section 
until the employer has been given written 
notice and an opportunity for a hearing. A 
determination by the Secretary to assess a 
penalty under this section shall be final sixty 
days after the Secretary has provided to the 
employer final written notice of his deter
mination. 

" ( 3) appeals from plans or administrators 
denied certification, and 

"(4) any other matters under this part as 
requested by the Secretary. 

"(g) (1) Except as provided in paragraph 
(2), members of the Board shall each be en
titled to receive the daily equivalent of the 
annual rate of basic pay in effect for grade 
GS-18 of the General Schedule for each day 
(including travel time) during which they 
are engaged in the actual performance of 
Board duties. 

"(2) Members of the Board who are full
time officers or employees of the United 
States shall receive no additional pay on 
accounts of their service on the Board. 

"(3) While away from their homes or reg
ular places of business in the performance 
of services for the Board members of the 
Board shall be allowed travel expenses, in
cluding per diem in lieu of subsistence, in the 
same manner as persons employed intermit
tently in the Government service are allowed 
expenses under 5 U.S.C. 5703. 

"(h) The Board may, subject to the provi
sions of part III of title 5, United States 
Code, as they apply to the civil service, ap
point, fix the pay of, and prescribe the func
tions of, such personnel as are necessary to 
carry out its functions. In addition, the 
Board may procure the services of experts 
and consultants as authorized by 5 U.S.C. 
3109. 

"(i) The provisions of section 14(a) of the 
Federal Advisory Committee Act shall not 
~pply with respect to the Board. 

"EMPLOYER SUBSIDY 

"SEc. 1818. The Secretary shall pay, from 
the Health-care Trust Fund established 
under part C, any employer whose premium 
payments attributable to the minimum bene
fits required by this part for qualified plans 
exceed 5 percent of the em!)loyer's payroll, 
the clliference between those payments and 
5 percent of payroll, but only to the extent 
that the Secretary finds those payments are 
reasonable payments in relation to the bene
fits to be provided and the expected use of 
those benefits by covered individuals. 

"REVOCATION OF CERTIFICATION 

"SEc. 1819. (a) The Secretary may revoke, 
after reasonable notice to the administrator 
of a qualified plan, for a limited time or 
permanently, the certification under section 
1813(a) of the plan, if the Secretary finds 
that the plan no longer meets all of the con
ditions specified in section 1813 (a). 

"(b) The Secretary may revoke, after 
reasonable notice to an entity, for a limited 
time or permanently, the certification under 
section 1814 of the entity as an administra
tor, if the Secretary finds that the entity no 
lonl!er meets all of the applicable comHtions 
specified in section 1814(b), or is not ful
filling all the terms of the agreement with 
the Secretary under section 1814(a). 
"SANCTIONS FOR NON-PARTICIPATION AND NON-

COMPLIANCE 

"SEc. 1820. (a) (1) Any employer (other 
than an employer specified in subsection (e) ) 
who . falls to comply with section 181l(a), 
1811 (c), or 1812, is subjeot, for each month 
during which the employer falls to comply, 
to a penalty of up to 150 percent of the 
monthly Healthcare premium multiplied by 
the number of employee famlly members 
with respect to whom any of such require
ments Is not met. 

"(2) Any employer (other than 6Il em
ployer specified in subsection (e) ) who !ails 
to comply with subsection (d) of section 1811 

" (c) Penal ties imposed under this section 
on an employer may be recovered tn a civil 
action in the name of the United States 
brought in United States district court for 
the district where the employer does bust
ness. Two thirds of the amounts recovered 
(plus an amount equal to the administrative 
expenses incurred in recovering the amounts) 
shall be paid to the Secretary and deposited 
in the Healthcare Trust Fund; the remainder 
shall be deposited as miscellaneous receipts 
of the Treasury of the United States. 

"(d) Any employer adversely affected by a 
determination of the Secretary under this 
section (other than an employer specified in 
subsection (e) ) may obtain a review of such 
determination in the United States district 
court for any district In which the employer 
is located, by fil!ng in such court within sixty 
days following notification to the employer of 
the Secretary's final determination a written 
petition praying that the determination be 
modified or set aside. A copy of the petition 
shall be forthwith transmitted by the clerk 
of the court to the Secretary, and thereupon 
the Secret'8.ry shall file in the court the record 
in the proceeding as provided in 28 U.S.C. 
2112. Upon such filing, the court shall have 
jurisdiction of the proceeding and of the 
question determined therein, and shall have 
the power to make and enter upon the plead
ings, testimony, and proceedings set forth ln 
such record a decree affirming, modifying, 
remanding for further consideration, or set
ting aside, in whole or in 'part, the determina
tion of the Secretary and enforcing the same 
to the extent that such order is affirmed or 
modified. No objection that has not been 
urged before the Secretary shall be considered 
by the court, unless the failure or neglect to 
urge such objection shall be excused because 
of extraordinary circumstances. The findings 
of the Secretary with respect to questions of 
fact, If supported by substantial evidence on 
the record considered as a whole, shall be con
clusive. If any party shall apply to the court 
for leave to adduce additional evidence and 
shall show to the satisfaction of the court 
that such additional evidence is material and 
that there were reasonable grounds for the 
failure to adduce such evidence in the hear
ing before the Secretary, the court may order 
such additional evidence to be taken before 
the Secretary and to be made a part of the 
record. The Secretary may modify his findings 
as to the facts, or make new findings, by rea
son of additional evidence so taken and filed, 
and he shall file such modified or new find
ings, which findings with respect to questions 
of fact, if supported by substantial evidence 
on the record considered as a whole, shall be 
conclusive, and his recommendations, 1f 
any, for the nodification or setting aside of 
his original order. 

"(e) Notwithstanding any other provision 
of law, compliance with the provisions of this 
part shall be a condition of entitlement of 
any State or local government to any Federal 
payment to which the State or local govern
ment is otherwise entitled in the form of Fed
eral grants-in-aid used to provide compensa
tion to employees of the State or local 
government. 
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"SPECIAL PROVISIONS FOR THE FEDERAL 
GOVERNMENT 

"SEc. 1821. (a) The requirements of this 
art, as they apply to any Federal agency not 
under the jurisdiction of the Secretary, shall 
be administered by the head of that agency 
rather than by the Secretary. 

"(b) (1) Section 1813(2) (A) does not apply, 
with respect to individuals who are mem
bers of a uniformed· service, if the provider 
is not a uniformed service provider. 

"(2) Paragraphs (8) and (10) of section 
1813 do not apply to a uniformed services 
family member. 

"(3) Members of the uniformed services 
(and family members) shall be treated as 1f 
living in geographic areas distinct from those 
in which other Federal employees live. 

"(c) Sections 1814(a) (7), 1814(a) (8), 1814 
(b), 1818, and 1820 do not app1y to any Fed
eral entity. 
"SPECIAL PROVISIONS FOR TERRITORIAL HEALTH 

SYSTEMS 

"SEc. 1822. (a) Section 1813(a) (2) (A) does 
not apply, with respect to individuals covered 
by a territorial health system, if the provider 
is not a provider of that system. 

"(b) Paragraphs (1), (3), (4), (5), (10), 
and (11) of section 1813(a) do not apply to a 
territorial health system. 

"(c) The Secretary may not certify a ter
ritorial health system as a qualified health 
plan unless the Secretary finds that the sys
tem sets premiums on a community rated 
basis, in accordance with standards promul
gated by the Secretary. 

"PART 0-HEALTHCARE 

"ENTITLEMENT TO BENEFITS 

"SEc. 1831. (a) Every individual who
(1) in a particular month-
" (A) is age 65 or older, and 
"(B) is entitled to monthly insurance 

benefits under section 202 or is a qualified 
railroad retirement beneficiary, and 

"(2) before the last preceding month (but 
after the fifth preceding month) filed an 
application under this subsection, 
is entitled to benefits under this part (sub
ject to the limitations in subsection (m) 
and section 1833) for items and services fur
nished in that month and in each succeeding 
month in which he satisfies paragraph (1) 
(B). 

"(b) Every individual who-
" ( 1) for a particular month is entitled to
"(A) disability insurance benefits under 

section 223, 
"(B) child's insurance benefits under sec

tion 202(d) by reason of a disability (as de
fined in section 223 (d) ) , 

"(C) widow's insurance benefits under sec
tion 202(e) or widower's insurance benefits 
under section 202 (f) by reason of a dis
abil1ty (as defined in section 223(d)), or 

"(D) is a disabled qualified railroad retire
ment beneficiary, within the meaning of sec
tion 7(d) of the Railroad Retirement Act of 
1974, 

"(2) has been entitled to any such benefits 
for any 24 consecutive months within the 
preceding 84 months, and 

"(3) before the last preceding month (but 
after the fifth preceding month) filed an 
application under this paragraph, 
is entitled to benefits under this part (sub
ject to the limitations in subsection (m) 
and section 1833) for items and services fur
nished in that month and in each succeeding 
month for which he is entitled to any bene
fits described in paragraph ( 1) . 

"(c) Every individual who-
"(1) (A) is fully or currently insured (as 

such terms are defined in section 214) or 
would be fully or currently insured 1f his 
service as an employee (as defined in the 
Railroad Retirement Act of 1974), after 
December 31, 1936, were included in the term 
'employment' as defined in title n, or (B) 

is entitled to monthly insurance benefits 
under title II or any annuity under the Rail
road Retirement Act of 1974, or (C) is the 
spouse or dependent child (as defined in 
regulations) of an individual who is fully 
or currently insu/-"ed or would be fully or 
currently insured 1! his service as an 
employee (as defined in the Railroad Retire
ment Act of 1974) after December 31, 1936, 
were included in the term •employment' as 
defined in title II, or (D) is the spouse or 
dependent child (as defined in regulations) 
of an individual entitled to monthly insur
ance benefits under title II or an annuity 
under the RaUroad Retirement Act of 1974, 

"(2) is medically determined to have end 
stage renal disease, and 

"(3) has filed an a~plication under this 
subsection, is, in accordance with the pro
visions of subsections (d) and (e), entitled 
to benefits under this part (subject to the 
limitations in subsection (m) and section 
1833). 

"(d) Subject to subsection (e), entitle
ment of an individual to benefits under this 
part on the basis of end stage renal disease

" ( 1) shall begin with-
"(A) the third month after the month in 

which a regular course of renal dialysis is 
initiated, or 

"(B) the month in which such individual 
receives a kidney transplant, or (if earlier) 
the first month in which such individual 
is admitted as an inpatient to an institution 
which is certified under section 1851 as a 
provider of inpatient hospital items and 
services (and which meets such additional 
requirements as the Secretary may prescribe) 
in preparation for or anticipation of kidney 
transplantation, but only if transplantation 
occurs 1n that month or in either of the 
next two months, 
whichever first occurs (but no earller than 
one year preceding the month of the filing 
of an application for benefits under sub
section (c) ) , and 

"(2) shall end, in the case of an individual 
who receives a kidney transplant, with the 
thirty-sixth month after the month in which 
the individual receives such transpant or, in 
the case of an individual who has not re
ceived a kidney transplant and no longer 
requires a regular course of dialysis, with 
the twelth month after the month 1n which 
that course of dialysis is terminated. 

" (e) Notwithstanding the provisions of 
subsection (d)-

" ( 1) in the case of any individual who 
participates in a self-care dialysis training 
program prior to the third month after the 
month in which such individual initiates 
a regular course of renal dialysis in a facUlty 
meeting requirements prescribed by the Sec
retary, entitlement to benefits under this 
part shall begin with the month in which 
such regular course of renal dialysis is 
initiated, 

"(2) in any case in which a kidney trans
plant fails (whether during or after the 
thirty-six-month period specified in subsec
tion (d) (2)) and as a result the individual 
who received that transplant initiates or 
resumes a regular course of renal dialysis 
ent!tlem'3nt to benefits under this part shali 
begin with the month in which such course 
is initiated or resumed, and 

" ( 3) in any case in which a regular course 
of dialysis is resumed subsequent to the 
termination of an earlier course, entitlement 
to benefits under this part shall begin with 
the month in which such regular course of 
renal dialysis is resumed. 

"(f) Every individual who-
.. ( 1) in. a. particular month is undergoing 

preparation for the donation o!, has donated, 
or is recovering from the donation of, a 
kidney, and 

"(2) before the fourth succeeding month 
(but after the fifth preceding month) files 
an application under this subsection, 

is entitled to benefits under this part (sub
ject to the limitations in section 1833) for 
items and services furnished in that month 
and in each succeeding month through the 
end of the period of recovery. 

"(g) (1} Every family member of an indi
vidual who-

"(A) in a particular month is (i) a citizen 
of the United States, (11) an alien lawfully 
admitted for permanent residence or other
wise permanently residing in the United 
States under color ·of law (includin~ any 
alien who is lawfully present in the United 
States as a result of the application of the 
provisions of section 203(a) (7) or section 
212(d) (5) of the Immigration and Nation
ality Act), or (111) any other individual as 
provided by treaty or by the Secretary in 
regulations, and 

"(B) before the last preceding month (but 
after the fifth preceding month) filed an ap
plication under this paragraph, 
is entitled to benefits under this part (sub
ject to the limitations in subsection (m) 
and section 1833) for items and services 
under section 1801(b) (3) or for children 
under one year of age furnished in that 
month and 1n each succeeding month 
through the third month following the last 
month in which he is a family member of 
such an individual. 

"(2) Every family member of an individual 
who-

"(A) in a particular month meets there
quirements of paragraph (1) (A) and 

"(B) (i) in the last January bef~re the pre
ceding month filed an application under this 
paragraph, or 

"(11) before the last preceding month (but 
after the fifth preceding month) filed an 
application under this paragraph within 90 
days of initially meeting the requirements 
of paragraph (1) (A) (or within SO days of 
losing ellgib111ty under any other subsection 
of this section or under a qualified plan 
under part B, or before January 1, 1983), 
is entitled to benefits under this part (sub
ject to the limitations in subsection (m) 
and section 1833) for items and services fur
ni~hed in that month aud !n each succeed
ing month through the third month follow
ing the last month in which he is a family 
member of such an individual. 

"(h) Every individual who in a particular 
month is covered by an employer agreement 
under section 1832 is entitled to benefits 
under this part (subject to the limitations 
in section 1833) for items and services 
furnished in that month and in each suc
ceeding month through the third month 
following the month in which he ceases to 
b:l a family member of 6-n employee of that 
employer. 

"(i) Every indivldual-
"(1) for whom for a particular month an 

employer is required under part B to pro
vide coverage, but for whom coverage is not 
so provided, and 

"(2) who before the fourth succeeding 
month (but after the fifth preceding month) 
files an application under this section. 
is entitled to benefits under this part (sub
ject to the limitations in section 1833) for 
items and services furnished in that month 
and in each succeeding month for which the 
individual satisfies paragraph ( 1}. 

"(j) ( 1) Every family member of an in
dividual who in a particular twelve month 
period-

.. (A) meets the requirements of subsec
tion (g) (1) (A), and 

"(B) ha.s an annual income that, reduced 
in accordance with paragraph (2), does not 
exceed 55 per centum of the amount estab
lished by the applicable income poverty 
guidelines in accordance with subsection 
(p)' 
and who, before the fourth month succeeding 
the end of such twelve month period files an 
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application under thi& subsection, is entitled 
to benefits under this part (subject to the 
limitations in section 1833) for items and 
services furnished in that month and in each 
succeeding month through the third month 
following the last month in which he is a 
family member of such an individual. 

"(2) In determining eligibility under this 
subsection, the income of the individual for 
the twelve month period shall be reduced 
by-

.. (1) twenty percent of wage, salary, and 
self-employment earnings, and 

"(11) work-related child care expenses of 
not more than $160.00 per month, adjusted 
to the extent determined by the Secretary to 
be appropriate by reason of changes In the 
cost of such care after June 1980. 

"(k) (1) (A) Every family member of an 
individual who, in a particular twelve month 
period-

"(i) meets the requirements of subsection 
(g) (1) (A), 

"(11) has an annual income, reduced 1llj 
accordance with paragraph (2), that does not 
exceed 55 per centum of the amount estab
lished by the applicable Income poverty 
guidelines in accordance with subsection (p), 
and who before the fourth month succeeding 
the end of such twelve month period files an 
application for benefits under this subsec
tion, is entitled to benefits under this part 
(subject to the limitations in s-ection 1833) 
for such twelve mollJih period. 

"(B) Every individual who is (or, but for 
income and resources, and, in the case of a 
child under 18, family composition, would 
be) eligible for medical assistance under a 
plan of a State approved under title XIX, 
whose income for any twelve month period, 
reduced In accordance with paragraph (2), 
does not exceed the lower of-

" (i) the income standard for eligib111ty of 
that individual for medical as-sistance under 
the State plan in effect on October 1, 1981, or 

" ( 11) the income sta11:dard for eligib111ty of 
that individual for medical assistance under 
the State plan in effect on the date that eli
gibility is determined under this subsection, 
and who before t!le fourth month succeeding 
the end of such twelve month period files an 
application under this subsection, is entitled 
to benefits under this part (subject to the 
llmitations in section 1833) for such twelve 
month period. 

"(2) In determinlllig ellgib111ty under this 
subsection, the income of the individual for 
the twelve ~onth period shall be reduced 
by-

"(i) twenty percenrt of expected wage, sal
ary, anp, self-employment earnings, 

"(11) estimated work-related child care ex
penses of not more than $160.00 per month, 
adjusted to the extent determined by the 
Secretary to be appropriate by reason of 
changes in the cost of such care after June, 
1980, and 

"(111) estimated expenses for Items and 
services for which payment Is provided under 
this part or under the State plan approved 
under title XIX (not to exceed the amount 
which would be paid undet· this title for such 
items and services), including premiums 
under part B, except that a person may not, 
for the same year, claim an earned income 
tax credit under section 43 of the Internal 
Revenue Code of 1954 and also deduct the 
cost of premiums under this part from in
come for the purpose of establishing ellg1-
b111ty under this subsection. 

"(1) An Individual receiving e.id or assist
ance under any State plan approved under 
title I, X, XIV, or XVI, or aid to families with 
dependent chlldren under part A of title IV, 
or with respect to whom supplemental se
curity income benefits are being paid under 
title XVI, and who is a resident of a State 
which, if eligible, participates in the program 
under title XIX, Is entitled to benefits under 
this part (subject to the limitations in sec-

tion 1833) for items and services furnished 
in or after the third month preceding the 
month in which application was made for 
cash assistance under that program (if elig
ible for such cash assistance at the time such 
items and services were furnished) and in 
each succeeding month through the third 
month (and, in the case of individuals re
ceiving supplemental security income bene
fits under title XVI on the basis of disability, 
the thirty-sixth month) following the last 
month for which he is entitled to such cash 
assistance or supplemental security income. 

"(m) An individual who is required to 
make premium payments under this part 
shall cease to be entitled to benefits under 
this part--

"(1) if the individual files notice that he 
no longer wishes to participate in Healthcare, 
for items and services furnished after the 
third month following the month in which 
he so files, or 

"(2) if the individual falls to make a re
quired premium payment, for items and serv
ices furnished in and after the month for 
which the premium was due, unless the Sec
retary by regulation provides for a later 
month (not later than the sixth month after 
the month for which the premium was due). 

"(n) For purposes of this section, the term 
•qualified railroad retirement beneficiary' 
means an individual whose name has been 
certified to the Secretary by the Railroad 
Retirement Board under section 7(d) of the 
Railroa.d Retirement Act of 1974. An indi
vidual shall cease to be a qualified railroad 
retirement beneficiary at the close of the 
month preceding the month which is certified 
by the Railroad Retirement Board as the 
month in which he ceased to meet the re
quirements of section 7(d) of the Railroad 
Retirement Act of 1974. 

"(o) (1) For purposes of determlnlng en
titlement to benefits under subsection (b) 
in the case of widows and widowers described 
in paragraph (1) (C) of that subsection-

.. (A) the term •age 60' in sections 202 (e) 
(1) (B) (11), 202(e) (5), 202(f) (B) (11), and 
202(f) (6) shall be deemed to read •age 65', 
and "(B) the phrase 'before she attained 
age 60' in the matter following subparagraph 
(F) of section 202(e) (1) and the phrase 'be
fore he attained age 60' in the matter follow
ing subparagraph (F) of section 202(f) (1) 
shall each be deemed to read 'based on a 
d1sab111ty•. 

"(2) For purposes of determining entitle
ment to benefits under subsection (b) in the 
case of an individual under age 65 who is 
entitled to benefits under section 202. and 
who was entitled to widows insurance bene
fits or widowers in<>urance benefits based on 
disability for the month before the first 
month in which such individual was so en
titled to such widows or widowers insurance 
benefits (but ceased to be entitled to such 
widows or widowers insurance benefits upon 
becoming entitled to such old-age insurance 
benefits), such individual shall be deemed 
to have continued to be entitled to such 
widow's insurance benefits or widower's in
surance benefits for and after such first 
month. 

"(3) For purposes of determining entitle
ment to benefits under subsection (b). any 
disabled widow age 50 or older who is en
titled to mother's insurance benefits (and 
who would have been entitle1 to widow's in
surance benefits by reason of disablllty if she 
had filed for such widow's benefits) shall, 
upon application for such hospital ins11rance 
benefits, be deemed to have filed for such 
widow's benefilts and shall, upon furnic::hing 
proof of such d'lsability prior to July 1, 1974, 
under such procedures as the Secretary may 
prescribe, be deemed to hn.ve been entitled 
to such widow's benefits as of the time she 
would have been entitled to such widow's 
benefits if she had filed a timely application 
therefor. 

" ( 4) For purposes of determining entitle
ment to benefits under subsection (b) in the 
case of an individual described in paragraph 
(1(C) of that subsection, the entitlement of 
such individual to widow's or widower's in
surance benefits under section 202 (e) or (f) 
by reason of a disability shall be deemed to 
be the entitlement to such benefits that 
would re3ult if such entitlement were deter~ 
mined without regard to the provisions o1 
section 202 (j) ( 4). 

"(p) ( 1) For purposes of this subsection, 
the 'unadjusted income poverty guidelines', 
with respect to any State (other than any 
territory listed in the following sentence), 
means the income poverty guidelines for the 
nonfarm population of the United States as 
prescribed by the Office of Management and 
Budget (and adjusted annually pursuant to 
section 625 of the Economic Opportunity Act 
of 1964) as applicable to such State. 'Un
adjusted income poverty guidelines', with re
spect to the Commonwealth of Puerto Rico, 
Guam, the Virgin Islands, American Samoa, 
and the Northern Mariana Islands, means an 
amount bearing the same ratio to the amount 
determined under this subsection with re
spect to the State of the continental United 
States with the lowest per capita income as 
the per capita income of that territory bears 
to the per capita income of that State (but in 
no event greater than the amount deter
mined for that State). For purposes of sub
sections (j) and (k), the 'income poverty 
guidelines' applicable to any period shall be 
the 'unadjusted income poverty guidelines' 
adjusted as provided in paragraph (2) and 
(3). 

'(2) For the nine month period beginning 
with October, 1982, the 'unadjusted income 
poverty guidelines' prescribed !or 1982 will 
be (1) increased by an amount equal to the 
product of those guidelines and the ratio 
of (I) the Conc;umer Price Tndex for all ur
b:m consumers for December. 1981 to (II) 
such index for December, 1980, and (11) 
therea!ter rounded, when not a multiple of 
$10. to the nearest multiple of $10, or. if a 
multiple of $5. increased to the next higher 
multiple of $10. 

"(3) For each twelve month period begin
ning with July of any year after 1982, the 
'unadjusted income poverty guidelines' pre
scribed !or the previous year shall be in
creased and rounded in the same manner as 
prescribed in paragraph (2). 

"(4) For purposes of comparing family in
come to the income poverty guidelines, a 
family with 7 or more members shall be con
sidered to have 7 members. 

"(q) The Secretary may enter into a con
tract with any State which is able and will
ing to do so under which the State wm 
determine the eligib111ty under subsections 
(j) and (k) of section 1831 of individuals 
located in the State, in accordance with 
standards and procedures established by the 
Secretary in regulations. 

"Employer Agreements for Healthcare 
Benefits. 

"SEc. 1832. Any employer may enter into 
an agreement with the Secretary under 
which-

.. ( 1) the family members of all employees 
of that employer in a geographic area (ex
cept as provided in section 1811 (b)) shall be 
entitled to benefits under this part, 

"(2) the employei' wm not offer any quall
fied plan (other than the provision of serv
ices by a health maintenance organization) 
under part B to those employees, 

"(3) the employer will pay to the Secre
tary or to the Secretary of the Treasury (as 
specified in regulations) every three months 
for each covered employee a premium set as 
prescribed in section 1833, and 

"(4) the employer will give the Secretary 
at least three months' notice of the em
ployer's intention to terminate the agree
ment. 
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"COST SHARING 

"SEc. 1833. (a) Every individual entitled 
to benefits under this part shall be entitled 
to have-

"(1) payments made on his behalf by the 
Secretary for any items and services covered 
by the National Health Plan when furnished 
by any entity certified under part D as a pro
vider of those items and services, and 

"(2) payments made to him or on his be
half by the Secretary for items and services 
covered by the National Health Plan when 
furnished in an emergency, as prescribed by 
the Secretary in regulations, 
except as otherwise provided in the follow
ing subsections of this section or section 
1839. 

"(b) The Secetary may not pay for items 
and services that are--

"(1) inpatient skilled nursing items and 
services furnished to an individual in any 
calendar year after 100 days of such services 
for which payment may be made uuder this 
part have been furnished to that individual 
in that year, 

"(2) inpatient hospital i tems and services 
furnished to an individual when that indi
vidual has a primary diagnosis of a mental 
or nervous condition, alcoholism, or drug 
abuse, after 30 days of such services for 
which payment may be made under this part 
have been furnished to that individual with 
such a diagnosis in that year, 

"(3) items and services furnished on an 
outpatient basis to an individual in any cal
endar year when the individual has a pri
mary diagnosis of a mental or nervous con
dition, alcoholism, or drug abuse, after such 
services for which the Secretary is to pay 
$1,000 have been furnished to that indi
vidual with such a diagnosis in that year, 
and 

"(4) home health items and services fur
nished to an individual in any calendar year 
after more than 200 visits involving such 
services for which payment may be made 
under this part have been made in that year. 

"(c) The Secretary may not pay for any 
calendar year the following amounts for an 
individual entitled to benefits under sub
section (a) , (b) , or (c) of section 1831 (other 
than an individual who is a resident, as de
fined by the Secretary, of a territory listed 
in subsection (h) th&t contributes to the 
Healthcare Trust Fund pursuant to section 
1836(i) , and who has elected to be entitled 
to payment for items and services furnished 
in that territory only if furnished by the 
territorial health system, except in emer
gencies as prescribed by the Secretary) : 

" ( 1) for inpatient items and services, an 
amount that the Secretary calculates to re
flect the average amount d:ltermined under 
section 1837 for one day of such services, 

"(2) for each day of inpatient skilled nurs
ing items and services furnished after 20 
days of such services for which payment may 
be made under this part have been furnished 
to that individual in that year, one-eighth 
of the amount that the Secretary calculates 
under paragraph ( 1) , 

"(3) for items and services other than in
patient hospital items and services, services 
of hospital-based physicians furnished by 
or in an entity certified under part D as a 
provider of inpatient hospital items and 
services, inpatient skilled nursing items and 
services and home health items and 
services-

"(A) $60 (plus such additional amount as 
determined by the Secretary to take into 
account the increase from October 1, 1980, 
to October 1, 1982, in per capita health ex
penses in the United States) for calendar 
year 1983, and, for each succeeding year, the 
amount determined above plus such addi
tional amount as determined by the Secre
tary annually to take into account the an
nual increase in per capita. expenses for 
health in the United States (or, 1! adequate 

data are available, for items and services 
covered by the National Health Plan), and 

"(B) 20 percent of the amount (other 
than the amount under paragraph ( 1) ) 
detennined for those services determined 
under section 1837, other than amounts for 
items and services under section 1801 (b) (3), 
or items and services furnished to an indi
vidual under one year of age, and other than 
amounts which would cause the individual 
to be liable to pay (including premium 
payments) more than $312 (plus such addi
tional amount a-s determined by the Secre
tary to take into account the increase from 
October 1, 1980, to October 1, 1982, in per 
capital health expenses in the United 
States) for the last quarter of 1982, $1,250 
(increased in the same manner) for 1983, 
or, for any subsequent year (and lfor the 
last three months of the previous year, if 
the limit for the previous year was not 
reached or reached only in that three month 
period), the amount determined for 1983 
plus such additional amount as deterinined 
by the Secretary annually to take into ac
count the annual increase in per capita 
expenses for health in the United States 
(or, if adequate data are available, for items 
and services covered by the National Health 
Plan), for items and services for which the 
Secretary would pay if this subsection were 
not taken into consideration. 

"(d) The Secretary may not pay lfor items 
and services f0r an individual entitled to 
benefits under subsection (f) of section 
1831 other than for items and services in 
connection with the individual's donation 
of a kidney. 

" (e) The Secretary may not pay for items 
and services for an individual entitled to 
benefits under subsection (g) (1) of section 
1831, other than for items and services 
under section 1801(b) (3) and items and 
services furnished to a child under one year 
or age. 

"(f) The Secretary may not pay lfor any 
calendar year for items and services for an 
individual entitled to benefits under sub
sections (g) (2), (h) or (i) of section 1831, 
until the amounts (not including premium 
payments under this part) for which the 
family members of the person who filed the 
application under any of those subsections 
are liable (and for which no private insuror 
is obligated to pay) exceed $625 (plus such 
additional amount as determined by the sec
retary to take into account the increase 
from October 1, 1980, to October 1, 1982, in 
per capital health expenses in the United 
States) lfor the last quarter of 1982, $2,500 
(increased in the same manner) for 1983, 
or, for any subsequent year (and for the 
last three months of the previous year, if 
the limit for the previous year was not 
reached or was reached only in that three 
month period), $2,500 plus such additional 
amount as determined by the Secretary 
annually to take into account the annual 
increase in per capita expenses for health 
in the United States (or, if adequate data 
are available, for items and services covered 
by the National Health Plan), for items 
and services for which the Secretary would 
pay Lf this subsection were not taken into 
consideration, except for items and services 
under section 180l (b ) (3) and items and 
services furnished to a child under one year 
of age. 

"(g) (1) The Secretary may not pay for 
items and services furnished to an indi
vidual to the extent that payment has been 
made for those items--

"(A) under a qualified plan under ne.rt B. 
"(B) under any other insurance contract, 

or any reparations or benefits regime, or 
" (C) pursuant to a legal claim that the 

individual has against another person. 
"(2) The Secretary shall be subrogated to 

the rights of an individual under subpara
graphs (A) through (C) of paragraph (1) for 

payment not yet made under any of those 
subparagraphs, to the extent that the Secre
tary makes payment under this part on be
half of the individual. 

"(3) No State or local governmental en
tity may restrict, on the basis of a payment 
or obligation of any Federal entity, the rights 
of an individual under subparagraphs (A) 
through (C) of paragraph (1). 

"(h) The Secretary may not pay for items 
and services furnished in the Commonwealth 
of Puerto Rico, Guam, the Virgin Islands, 
American Samoa, or the Northern Mariana 
Islands to an individual entitled to benefits 
under this part pursuant to subsection (j), 
(k) , or (1) of section 1831 (or to an individ
ual residing in one of those territories en
titled to benefits under this part pursuant 
to subsection (a), (b), or (c) who has elected 
to be entitled to payment for items and 
services furnished in that territory only if 
furnished by the territorial health system, 
except in emergencies as prescribed by the 
Secretary) . when furnished (except in an 
emergency, as prescribed by the Secretary) 
by any entity other than the territorta.l 
health system. 

"AMOUNT OF PREMIUMS 

"SEc. 1834. (a) The monthly premium of 
each individual entitled to benefits under 
subsection (a), (b), or (c) of section 1831 
shall be $8.70 (plus such additional amount 
as determined by the Secretary to take into 
account the increase from October 1, 1980, to 
October 1, 1982, in per capita health ex
penses in the United States) through calen
dar year 1982, and, for each month of each 
succeeding calendar year, the amount deter
mined above plus such additional amount as 
determined by the Secretary annually to 
take into account the annual increase in per 
capita expenses for health in the United 
States (or, if adequate data are available, 
for items and services covered by the Na
tional Health Plan). 

" (b) The Secretary shall determine the 
monthly premium for each family entitled 
to benefits under section 1831 (g) by using 
a community rating system for families of 
employees of employers with fewer than 10 
employees and families of individuals who 
are not employees, such that-

" ( 1) for items and services under section 
1801(b) (3) and items and services furnished 
to individuals under one year of age, there 
will be no premium payments, and 

"(2) for other covered items and services, 
the premium payments will cover in the 
aggregate the full amount of the payments 
to be made under this part for famllies en
titled to .benefits under section 1831(g) (ex
cluding individuals who have attained age 65 
or who are entitled to benefits described in 
section 1831 (b) (1)). 
The Secretary may vary the premium by 
State (or by areas within a State) and for 
families of different size and composition. 
The Secretary shall revise the premium rates 
annually. 

"(c) The premium to be paid by an em
ployer who enters into an agreement With 
the Secretary under section 1832 and who has 
more than 9 employees in a geographic area 
shall be five percent of the employer's pay
roll for employees entitled under the agree
ment to benefits under this part. 

"(d) The preinium to be paid by an em
ployer who enters into an agreement with 
the Secretary under section 1832 and who 
has fewer than 10 employees in a geographic 
area shall be the lesser of the a.mount calcu
lated under subsection (b) and the amount 
calculated under subsection (c). 

"PAYMENT OF PREMIUMS 

"SEc. 1835. (a) (1) In the case of an indi
vidual who is entitled to monthly benefits 
under section 202 or 223, his monthly pre
miums under this part shall (except as pro
Vided in subsections (b) (1) and (c)) be col-
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lected by deducting the premiums from the 
amount of such monthly benefits. The de
duction shall be made in such manner and at 
such times as the Secretary shall by regula
tion prescribe. 

"(2) The Secretary of the Treasury shall, 
from time to time, transfer from the Federal 
Old-Age and Survivors Insura.nce Trust Fund 
or the Federal Disab111ty Insurance Trust 
Fund to the Healthcare Trust Fund the ag
gregate amount deducted under paragra.ph 
(1) for the period to which the transfer re
lates. The transfer shall be made on the basis 
of a certification by the Secretary of Hea.lth, 
Education, and Welfare and shall be appro
priately adjusted to the extent that prior 
transfers were too great or too small. 

"(b) (1) In the case of an individua.l who 
is entitled to receive for a month an annuity 
under the Ra.llroad Retirement Act of 1974 
(whether or not the individual is also en
titled for that month to a monthly insurance 
benefit under section 202), his monthly pre
miums under this part shall (except as pro
vided in subsection (c)) be collected by de
ducting the amount from that annuity or 
pension. The deduction shall be made tn such 
manner and at such times as the Secretary 
shall by regulations prescribe. Those regula
tions shall be prescribed only after consulta
tion with the Ra.llroad Retirement Boo.rd. 

"(2) The Secretary of the Treasury shall, 
from time to time, transfer from the Ratlroad 
Retirement Account to the Healthcare Trust 
Fund the aggregate amount deducted under 
paragraph ( 1) for the period to which such 
transfer relates. Such transfer shall be made 
on the basis of a certification by the RaJiroad 
Retirement Board and shall be appropriately 
adjusted to the extent that prior transfers 
were too great or too small. 

"(c) If an individual to whom subsection 
(a) or (b) applies estimates that the amount 
which will be avatlable for deduction under 
either subsection for any premium payment 
period will be less than the amount of the 
monthly premiums for that period, he may 
(under regulations) pay to the Secretary 
such portion of the monthly premiums for 
that period as he desires. 

"(d) (1) In the case of an individual re
ceiving an annuity under subchapter ITI of 
chapter 83 of title 5, United States COde, or 
any other law administered by the 011lce of 
Personnel Mangagement providing retire
ment or survivorship protection, to whom 
neither subsection (a) nor subsection (b) 
appltes, his monthly premiums under this 
part (and the monthly premiums of the 
spouse of that incLlvidual under this part if 
neither subsection (a) nor subsection (b) 
applies to the spouse and 1f the individual 
agrees) shall, upon notice from the Secre
tary of Health. Education, and Welfare to 
the 011lce of Personnel Management be col
lected by deducting the premium from each 
installment of such annuity. The deduction 
shall be made in such manner and at such 
times as the 011lce of Personnel Management 
may determine. The 011lce of Personnel Man
agement shall furnish such information as 
the Secretary of Health, Education, and Wel
fare may reasonably request in order to carry 
out his functions under this part with respect 
to individuals to whom this subsection ap
plies. A plan described in section 8903 of title 
5, United States Code, may reimburse each 
annuitant enrolled 1n that plan an amount 
equal to the premiums paid by him under 
this part 1f the reimbursement is paid en
tirely from funds of that plan which are de
rived from sources other than the contribu
tions described in section 8906 of that title. 

"(2) The Secretary of the Treasury shall, 
from time to time, but not less often than 
quarterly, transfer from the Civil Service Re
tirement and Disability Fund, or the account 
(if any) appllcable in the case of such other 
law administered by the omce of Personnel 
Management, to the Hea.lthcare Trust Fund, 

the aggregate amount deducted under para
graph ( 1) for the periOd to which the trans
fer relates. The transfer shall be made on the 
basis of a certification by the 011lce of Per
sonnel Management and shall be appropri
ately adjusted to the extent that prior trans
fers were too great or too small. 

"(e) In the case of an individual who par
ticipates in the program established by this 
part but with respect to whom none of the 
preceding provisions of this section applies, 
or with respect to whom subsection (c) ap
pltes, the premiums shall be paid to the Sec
retary at such times, and in such manner, as 
the Secretary shall by regulations prescribe. 

"(f) Amounts paid to the Secretary under 
subsection (c) or (e) shall be deposited in 
the Treasury to the credit of the Healthcare 
Trust Fund. 

"(g) In the case of an individual who par
ticipates in the program established by this 
part, premiums shall be payable for the pe
riod commencing with the first month of his 
coverage period and ending with the month 
in which he dies or, 1f ea.rller, in which his 
coverage under the program terminates. 

"HEALTHCARE TRUST FUND 

"Sec. 1836. (a) There is hereby created on 
the books of the Treasury of the United 
States a trust fund to be known as the 
'Healthcare Trust Fund' (hereinafter in this 
section referred to as the 'Trust Fund'). The 
Trust Fund shall consist of such gifts and 
bequests as may be made as provided in sec
tion 201(i) (1), and such amounts as may 
be deposited in, or appropriated to, the 
fund as provided lin this part. There are here
by appropriated to the Trust Fund for each 
fiscal year, out of any moneys in the Treasury 
not otherwise appropriated, amounts_equiva
lent to 100 per centum of-

"(1) the taxes Imposed by section 3101(b) 
and 3111 (b) of the Internal Revenue Code of 
1954 with respect to wages reported to the 
Secretary of the Treasury or his delegate pur
suant to subtitle F of that Code after De
cember 31, 1965, as determined by the Secre
tary of the Treasury by applying the ap
plicable rates of tax under such sections to 
such wages, which wages shall be certified by 
the Secretary of Health, Educatil.on, and Wel
fare on the basis of records of wages estab
lished and maintained by the Secretary of 
Health, Education, and Wel!are in accord
ance with such reports, and 

"(2) the taxes imposed by section 1401(b) 
of the Internal Revenue Code of 1954 with 
respect to self-employment income reported 
to the Secretary of the Treasury or his dele
gate on tax returns under subtitle F of such 
Code, a.s determined by the Secretary of the 
Treasury by applying applicable rate of tax 
under that section to such self-employment 
dncome, which self-employment income shall 
be certified by the Secretary of Health, Edu
cation, and Welfare on the basts of records of 
self-employment established and maintained 
by the Secretary of Health, Education, and 
Welfare in accordance with such returns. 

"The amounts appropriated by the preced
ing sentence shall be transferred from time 
to time from the general fund in the Treas
ury to the Trust fund, the amounts to be de
termined on the basis of estimates by the 
Secretary of the Treasury of the taxes, speci
fied in the preceding sentence, paid to or de
posited into the Treasury; and proper adjust
ments shall be made in amounts subsequent
ly transferred to the extent prior estimates 
were in excess of or were less than the taxes 
specified in such sentence. 

"(b) With respect to the Trust Fund, there 
is hereby created a body to be known as the 
Board of Trustees of the Trust Fund (here
inafter in this section referred to as the 
'Board of Trustees') composed of the Secre
tary of the Treasury, the Secretary of Labor, 
and the Secretary of Health, Educatdon, and 
Welfare, a.ll ex officio. The Secretary of the 

Treasury shall be the Managing Trustee of 
the Board of Trustees (hereinafter in this 
section referred to as the 'Managing Trus
tee'). The Secretary of Health, Education, 
and Welfare shall serve as the Secretary of 
the Board of Trustees. The Board of Trustees 
shall meet not less frequently than once each 
calendar year. It shall be the duty of the 
Board of Trustees to--

, ( 1) hold the Trust Fund, 
"(2) report to the Congress not later than 

·the first day of April of each year on the 
operation and statUs of the Trust Fund dur
ing the preceding fiscal year and on 1 ts 
expected operation and status during the 
current fiscal year and the next two fiscal 
years, 

"(3) report immediately to the Congress 
whenever the Board is of the opinion that 
the amount of the Trust fund is unduly 
small, and 

"(4) review the general poltcies followed 
in managing the Trust Fund, and recom
mend changes in such policies, including 
n~essary changes in the provisions of law 
which govern the way in which the Trust 
Fund is to be managed. 
The report provided for 1n paragraph (2) 
shall include a. statement of the assets of, 
and the disbursements made from, the 
Trust Fund during the preceding fisca.l year, 
an estimate of the expected income to, and 
the disbursements to be made from, the 
Trust Fund during the current fiscal year 
and each of the next two fiscal years, and a 
statement of the actuarial sta.tus of the 
Trust Fund. Such report shall be printed as 
a House document of the session of the 
Congress to which the report is made. 

"(c) It shall be the duty of the Managing 
Trustee to invest such portion of the Trust 
Fund as is not, in his judgment, required 
to meet current withdrawals. Such invest
ments may be made only in interest-bearing 
obligations of the United States or in obli
gations guaranteed as to both principal and 
Interest by the United States. For such pur
pose such obligations may be acquired (1) 
on original issue at the issue price, or (2) 
by purchase of outstanding obltgattons at 
the market price. The purposes for which 
obligations of the United States may be 
issued under the Second Liberty Bond Act, 
as amended, are hereby extended to author
ize the issuance at par of public-debt obli
gations for purchase by the Trust Fund. 
such obligations issued for purchase by the 
Trust Fund shall ha.ve maturities fixed with 
due regard for the needs of the Trust Fund 
and Shall bear interest at a rate equal to the 
average market yield (computed by the 
Managing Trustee on the basis of market 
quotations as of the end of the calendar 
month next preceding the date of such 
issue) on all marketable interest-bearing 
obligations of the United States then form
h:~g a. part of the public debt which are not 
due or callable until after the expiration of 
4 years from the end of such calendar 
month; except that where such average mar
ket yield ts not a multiple of one-eighth of 
1 per centum, the rate of interest on such 
obligations shall be the multiple of one
eighth of 1 per centum nearest such market 
yield. The Managing Trustee may purchase 
other interest-bearing obligations of the 
United States or obligations guaranteed as 
to both principal and interest by the United 
States, on original issue or at the market 
price, only where he determines that the 
purchase of such other obltgations is in the 
public interest. 

"(d) Any obligations acquired by the Trust 
Fund (except public-debt obllga.tlons issued 
exclusively to the Trust Fund) may be sold 
by the Managing Trustee at the market price, 
and such public-debt obligations may be 
redeemed at par plus accrued interest. 

"(e) The interest on, and the proceeds 
from the sale or redemption of, any obltga-
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tlons held in Trust Fund shall be credited 
to and form a. part of the Trust Fund. 

"(f) (1) The Managing Trustee is directed 
to pay from time to time from the Trust 
Fund into the Treasury the amount estimated 
by him as taxes imposed under section 3101 
(b) which are subject to refund under sec
tion 6413(c) of the Internal Revenue Code 
of 1954 with respect ~o wages paid after De
wmber 31, 1965. Those taxes shall be deter
mined on the basis of the records of wages 
established and maintained by the Secre
tary of Health, Education, and Welfare in 
accordance with the wages reported to the 
Secretary of the Treasury or his delegate pur
suant to subtitle F of the Internal Revenue 
Code of 1954, and the Secretary of Health, 
Education, and Welfare shall furnish the 
Managing Trustee such information a.s may 
be required by the Managing Trustee for 
such purpose. The payments by the Manag
ing Trustee shall be covered into the Treas
ury as repayments to the account for re
funding internal revenue collections. 

"(2) Repayments made under paragraph 
(1) shall not be ava.Uable for expenditures 
but shall be carried to the surplus fund of 
the Treasury. If it subsequently appears that 
the esttma.tes under such paragraph in any 
particular period were too high or too low, 
appropriate adjustments shall be made by 
the Managing Trustee in future payments. 

"(g) There shall be transferred periodi
cally (but not less often than once each fiscal 
year) to the Trust Fund from the Federal 
Old-Age and Survivors Insurance Trust Fund 
and from the Federal Dl.salbiUty Insurance 
Trust Fund amounts equivalent to the 
amounts not previously so transferred which 
the Secretary of Health, Education. and Wel
fare shall have certified as overpayments 
(other than amounts so certified to the Rail
road Retirement Board). There l'!hall be 
transferred periodically (but not less than 
once each fiscal year) to the Trust Fund 
from the Railroad Retirement A-ccount 
amounts equivalent to the amounts not 
previously so transferred which the Secretary 
of Health, Education, and Welfare shall have 
certified as overpayments to the Railroad 
Retirement Board. 

"(h) The Managing Trustee shall also pay 
from time to time from the Trust Fund such 
amounts a.s the Secretary of Health, Educa
tion, and Welfare certifies are necessary to 
make the payments provided for by this part, 
and the payments with respect to adminis
trative expenses in accordance with section 
201(g)(1). 

"(i) (1) Effective October 1, 1982, each 
State which has a plan approved under title 
XIX will participate in the .costs of services 
provided under this title to individuals eli
gible under this part, as provided in this 
subsection. 

"(2) (A) For each of fiscal years 1983 and 
1984, each State shall pay to the Healthcare 
Trust Fund 90 percent of the State share 
(as determined in accordance with the for
mula set forth in section 1905(b)) of esti
mated total title XIX costs (as determined 
under subparagraph (B)), for care and serv
ices which would have been provided under 
title XTX 1f the State plan approved under 
title XIX in etfect on September 30, 1980, had 
remained in effect through that fiscal year. 

"(B) The estimated total title XIX costs 
for any fiscal year shall be 100 percent of the 
total Federal and State costs under title 
XIX for items and services for which cov
erage is provided under this part for fi~>cal 
year 1982, increased by a percentage of that 
total amount equal to 

"(1) for fiscal year 1983, the average an
nual rate of increase, and 

"(11) for fiscal year 1984, the average an
nual rate of increase compounded for two 
years in costs for care and services under 
title XIX in the State in fiscal years 1980, 
1981, and 1982. 

" ( 3) For fiscal year 1985 and each succeed
ing fiscal year, each State shall pay to the 
Hea.lthca.re Trust .Fund an amount deter
mined as follows: 

"(A) The amount determined under para
graph (2) (B) for fiscal year 1984 shall be 
subtracted from the total costs under this 
title for that fiscal year for persons eligible 
under subsections (J), (k), or (1) or section 
1831. 

"(B) The remainder determined under 
subparagraph (A) shall be increased by an 
amount determined by the Secretary to take 
into account the increase from fiscal year 
1983 to the fiscal year preceding the fiscal 
year for which the determination is made 
in per capita expenses for health in the 
United States (or, if adequate data are avail
able, for items and services covered by the 
National Health Plan). 

"(C) The amount determined under sub
paragraph (B) for each fiscal year shall be 
subtracted from the total payments under 
this part for that fiscal year on behalf of 
individuals entitled to benefits pursuant to 
subsections (J), (k), or (1) of section 1831. 

"(D) The State shall pay to the Healthcare 
Trust Fund 90 percent of the State share 
(as determined in accordance with the for
mula set forth in section 1905(b)), of the 
remainder determined under paragraph (C). 

"(4) (A) Puerto Rico shall pay to the 
Healthcs.re Trust Fund, for fiscal year 1982 
and each succeeding fiscal year, the amount, 
1f any, by which the cost of items and serv
ices furnishE'!d under this part to individuals 
eligible pursuant to subsections (j), (k), and 
(1) of section 1831, reduced by the amount 
determined under paragraph (2) or (3), as 
appropriate exceeds $120,000,000. 

"(B) The Virgin Tslands shall pay to the 
Hea.lthcare Trust Fund, for fiscal year 1982 
and each succeeding fiscal year, the amount, 
if any, by which the cost of items and serv
ices furnished under this part to individuals 
eligible pursuant to subsections (J), (k), and 
(1) of section 1831, reduced by the amount 
determined under paragraph (2) or (3). as 
appropriate exceeds $4,000,000. 

"(C) Guam shall pay to the Healthcare 
Trust Fund, for fiscal year 1982 and each suc
ceeding fiscal yea.r, the amount, 1! any, by 
which the cost of items and services fur
nished under this part to individuals eligible 
pursuant to subsections (J). (k) and (I) of 
section 1831, reduced by the amount deter
mined under paragraph (2) or (3), as appro
priate exceeds $4,000,000. 

"(D) The Commonwealth of the Northern 
Mariana Islands shall pay to the Healthca.re 
Trust Fund, for fiscal year 1982 and each suc
ceeding fiscal year, the amount, 1! any, by 
which the cost of items and services fur
nished under this part to individuals eligible 
pursuant to subsections (j), (k) and (1) of 
section 1831, reduced by the amount deter
mined under paragraph (2) or (3), as appro
priate exceeds $800,000. 

" ( 5) In the case of a State which on Octo
ber 1, 1982, was not participating in the pro
gram under title XlX, the State's estimated 
total title XIX costs for purposes of para
graph (3) (B) shall be deemed to equal the 
product of the number of individuals in the 
State receiving cash assistance under State 
plans under titles I, X, XIV and XVI and 
supplemental security income under title 
XVI multiplted by the average per cauita 
total title XIX costs in a comparable State 
(as determined by the Secretary) in the fis
cal year ending September 30, 1982. 

"(6) Notwithstanding any other provision 
of law, effective October 1, 1982, any State 
eligible to participate in the program under 
title XIX which does not have a. plan ap
proved under that title shall not be entitled 
to participate in the programs under titles 
V and XX of this Act or in any program for 
delivery of health care services under the 
Public Health Service Act. 

"(j) There are hereby authorized to be ap
propriated from time to time such sums as 
may be necessary to enable the Managing 
Trustee and the Secretary of Health, Educa
tion, and Welfare to carry out their responsi
b111ties under this part. 

"PAYMENTS TO PROVIDERS 

"Sec. 1837. (a) The Secretary may pay a.n 
entity certified under part D as a provider of 
specified items and services only for items 
and services furnished by that provider, ex
cept that the Secretary shall pay an entity 
certified under part D as a provider of in
patient hospital items and services for serv
ices furnished by a hospital-based physician 
in that entity, and except that the Se-cretary 
shall pay an outpatient facillty for services 
furnished by a hospital-based physician at 
that facility. 

" (b) Subject to the provisions of section 
1833, the Secretary shall pay for inpatient 
hospital items and services (other than 1! 
furnished by a.n entity certified as a. provider 
under seotion 1853(b) (2)), and for services 
of a. hospital-based physician furnished by 
or in an entity certified under part D as 
a. provider of inpatient hospital items and 
services, on the basts of reasonable oost (but 
not to exceed any amount or lim.lt specified 
by any other law). The reasonable cost of 
any item or services shall be the oost actual
ly incurred, exdud1ng any part of incurred 
cost found to be unnecessary in the efficient 
delivery of needed health items and services 
(including the extra cost of a private room 
when not necessary to isolate a patient for 
medical reasons, unless no other roozn 1s 
available), and shall be determined in ac
cordance with regulations establishing the 
method or methods to be used. In prescrib
ing the regulations referred to in the pre
ceding sentence, the Secretary shall con
sider, among other things, the principles 
generally applied by national organizations 
or established prepayment organizations 
(which have developed such principles) in 
computing the amount of payment to be 
made, by persons other than recipients of 
services, to providers of items and services 
on acoount of items and services furnished 
to recipients by providers. Those regulations 
may provide for determination of costs of 
services on &. per diem, per unit, per capita, 
or other basis, may provide for using dif
ferent methods in different circumstances, 
may provide for the use of estimates of 
costs of particular items or services, may 
provide for the establishment of limits on 
the direct or indirect overall incurred costs 
or incurred costs of specific items or serv
ices or groups of items or services to be 
recognized as reasonable, based on estimates 
of the costs necessary in the efficient delivery 
of needed health services to Individuals cov
ered by the program established under this 
part, and may provide for the use of charges 
or percentage of charges where this method 
reasonably reflects the oosts. These regula
tions shall (1) take into account both direct 
and indirect costs of providers of services 
(excluding any costs, including standby costs, 
which are determined in accordance with 
regulations to be unnecessary in the efficient 
delivery of items and services oovered by the 
program established under this part) in order 
that, under the methods of determining costs, 
the nece~sary costs of efficiently delivering 
covered items and services to individuals 
covered by the program establtshed by this 
part wm not be borne by individuals not 
so covered, and the costs wah respect to 
individuals not so covered wlll not be borne 
by that program, and (2) provide for the 
making of suitable retroactive corrective 
adjustments where, for a. provider of serv
ices for any fiscal period, the ageT~a.te reim
bursement produced by the methods of de
termining costs proves to be either inade
quate or excessive. 

"(c) Subject to the provisions of sec-
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tion 1833, the Secretary shall pay for in
patient sk1lled nursing items and services 
and for home health items and services on 
the basis of prospectively set rates or as 
provided in subsection (b). 

"(d) Subject to the provisions of section 
Hl33, the Secretary shall pay for items and 
sPrvices furnished by or at an outpatient fa
c111ty on the basis of a prospectively set, all
inclusive rate per visit (including an al
lowance for overhead costs attributable to 
furnishing the covered items and services). 

"(e) Subject to the provisions of section 
1833, the Secretary, in order to provide re
imbursement in an equitable manner, shall 

_,f)ay for physician's services (other than those 
provided for under subsection (b) or (d)) 
on the basis of a fee schedule under which 
fees shall be-

.. ( 1) the same for the same services (with 
such exceptions as the Secretary may provide 
in regulations to allow for specialty train
ing), 

"(2) set on a State or other area basis, 
"(3) set on an all-inclusive basis for serv

ices related to pregnancy (except as other
wise prescribed by the Secretary in regula
tions), 

"(4) set on an all-Inclusive basis for serv
ices furnished to a child under one year of 
age (except as otherwise prescribed by the 
Secretary in regulations), and 

" ( 5) adjusted annually. 
The Secretary shall consult with representa
tives of physicians from time to time con
cerning the fee schedule under this subsec
tion. 

"(f) Subject to the provisions of section 
1833, the Secretary shall pay for items and 
services not provided for under the preced
ing subsections on such bases as he finds rea
sonable and wlll assist in the effective imple
mentation of this part. 

"(g) An entity certified as a provider of 
services under part D may charge an indi
vidual entitled to benefits under this part 
for items and services covered by the Na
tional Health Plan to the extent that sub
sections (b) through (f) of section 1833 pre
clude payment by the Secretary for those 
items and services, but the provider's charges 
for those items and services may not be 
more than 1f calculated on the same basis 
on which the Secretary would pay were it 
not for those subsections. 

"(h) The Secretary shall periodically de
termine the amount which should be paid 
under this part to each entity furnishing 
services with respect to the serviees fur
nished by it, and the entity shall be paid, 
at such time or times as the Secretary be
lieves appropriate (but not less than month
ly) and prior to audit or settlement by the 
General Accounting Office, from the Health
care Trust Fund, the amounts so determined 
with necessary adjustments on account of 
previously made overpayments or under
payments; except that no such payments 
shall be made to any entity unless it has fur
nished such information as the Secretary 
may request in order to determine the 
amounts due the entity under this part for 
the period with respect to which the amounts 
are being paid or any prior period. 

"USE OF PUBLIC: AND PRIVATE ENTITIES FOR 

ADMINISTRATION OF BENEFITS 

"SEc. 1838. (a) In order to provide for the 
administration of the benefits under thts 
pa.rt With maximum efficiency and conven
ience for individuals entitled to benefits 
under this part and for entities furnishing 
services to those individuals the Secretary is 
authorized to enter into contracts with pub
lic and private entitles which will perform 
some or all of the following functions (or, to 
the extent provided in such contracts will 
secure performance thereof by other organi
zations): 

"(1) (A) make determination of the 
amounts of payments required pursuant to 
this part to be made to various entities, 

"(B) receive, disburse, and account for 
funds in making such payments, and 

"(C) make such audits of the records of 
entities furnishing services as may be neces
sary to assure that proper payments are made 
under this part. 

"(2) (A) determine compliance with the 
requirements of section 1853(e) as to utlll
zation review and 

"(B) assist entities who furnish services 
for which payment may be made under this 
part in the development of procedures relat
ing to utilization practices, make studies of 
the effectiveness of such procedures and 
methods for their improvement, and assist 
in the application of safeguards against un
necessary utilization of services furnished by 
them to individuals entitled to benefits under 
this part, 

"(3) serve as a channel of communication 
of information relating to the administra
tion of this part, 

"(4) provide consultative services to en
tities furnishing health services to enable 
them to esta'ol!sh and maintain fiscal records 
necessary for purposes of this title and other
wise to become or remain eligible for pay
ments under this title and 

"(5) otherwise a.ss!st, in such manner as 
the contract may provide, in discharging ad
ministrative duties necessary to carry out 
the purposes of this part. 

"(b) (1) No contract may be entered into 
with any entity under this section unless the 
Secretary finds that the entity will perform 
its obligations under the contract efficiently 
and effectively and wlll meet such require
ments as to financial responsib111ty, legal au
thority, and other matters as he finds per
tinent. 

"(2) Each such contract shall provide, as 
appropriate, that the entity-

" (A) wlll take such action as may be nec
essary to assure that, where payment under 
this part for a service is on a cost basis, the 
cost is reasonable cost (as determined under 
section 1837(b)). 

"(B) will establish and maintain pro
cedures pursuant to which an individual en
rolled under this part w111 be granted an op
portunity for a fair hearing by the entity, 
in any case where the amount in controversy 
is $100 or more when requests for payment 
under this part with respect to services fur
nished him are denied or are not acted upon 
with reasonable promptness or when the 
amount of such payment is in controversy, 

" (C) will furnish to the Secretary such 
timely information and reports as he may 
find necessary 1n performing his functions 
under this part, and 

"(D) will maintain such records and afford 
such access thereto (and to its claims proc
essing operation~) as the Secretary finds 
necessary to assure the correctness and veri
fication of the information and reports un
der subparagraph (D) and otherwise to carry 
out the purposes of this part, 
and shall contain such other terms and 
conditions not in-consistent with this sec
tion as the Secretary may find necessary or 
appreciate. 

"(c) Any contract entered into With an 
entity under this section may provide for 
advances of funds to the entity !or the mak
ing of payments by it under this title. 

"(d) Any contract with an entity under 
this section may require the entity or any of 
its officers or employees cel"lti!ying payments 
or disbursing funds pursuant to the contract, 
or otherwise participating in carrying out the 
contract, to give fidelity bond to the United 
States 1n such amount as the Secretary may 
deem appropriate. 

" (e) ( 1) No individual designated pursuant 
to a contract under this section as a certify-

ing officer shall, in the absence of gross negli
gence or intent to defraud the United States, 
be liable with respect to any payments certi
fied by him under this section. 

"(2) No disbursing officer shall, in the 
absence of gross negligence or intent to de
fraud the United States, be liable with re
spe-ct to any payment by him under this sec
tion if it was based upon a voucher signed by 
a certifying officer designated as provided in 
paragraph ( 1) of this subsection. 

"(3) No such entity shall be liable to the 
United States for any payments referred to 1n 
paragraph (1) or (2). 

"PAYMENTS TO HEALTH MAIN'l'ENANCE 

ORGANIZATIONS 

"SEc. 1839. (a) (1) The Secretary shall an
nually determine a per capita rate of pay
ment for each cla.ss of individuals entitled to 
benefits under thls part who are enrolled 
under this section with a health maintenance 
organization with which he has entered into 
a contract under subsection (h). The Secre
tary shall define appropriate classes of mem
bers, based on such factors as age, sex, insti
tutional status, disab111ty status, and place of 
residence, and cost sharing requirements 
otherwise applicable under this part. The rate 
for each class shall be equal to 95 percent of 
the adjusted average per capita cost tor that 
class. Each month the Secretary shall pay 
each such organization the appropriate rate, 
in advance, for each individual enrolled un
der this section with the organization, or 
such lesser amount as the organization re
quests. Those payments shall be instead of 
the amounts which would be otherwise pay
able for services furnished by or through the 
organization to individuals enrolled under 
this se-ction with the organization, or enrolled 
other than under this section wt th the or
ganization but eligible to enroll under this 
section with the organization. 

"(2) For purposes of this section, the term 
'adjusted average per ca-pita cost' means the 
average per capita amount that the Secre
tary estimates in advance (on the basts of 
actual experience, or retrospective actuarial 
equivalent based upon an adequate sample 
and other information and data, in a geo
graphic area served by a health maintenance 
organization or in a similar area, with ap
propriate adjustments to assure actuarial 
equivalence) would be payable in any con
tract year for services covered under this 
part, and types ot expenses otherWise reim
bursable under this part (including adminis
trative costs incurred by organizations de
scribed in section 1848) if the services were 
to be furnished by other than a health main
tenance organizatior. 

"(3) The payment to a health mainte
nance organizatiO!Il under this subsection !or 
individuals enrolled under this section With 
the organization and entitled to benefits un
der this part shall be made !rom the Health
care Trust Fund. 

" (b) ( 1) For puroo~cs of this section, the 
term 'health maintenance organization' 
means a legal entity that meets the defini
tion of 'health maintenance organization' 
under section 1301 (a) of the Public Health 
Service Act as that definition applies (or 
would apply) to individuals not entitled to 
benefits under this title, except that-

"(A) With respect to individuals enrolled 
under this section With the organization

"(i) the organization may not include any 
supplemental health services in its basic 
health services, and 

"(11) the organization fixes the payments 
required from tho~e individuals as prescribed 
by subsections (g) and (i) (2), and 

"(B) with respect to the enrollment of in
dividuals with the organization under this 
section-

"(i) subsections (c) (4) and (d) of section 
1301 of that Act shall not apply, and 

"(11) the organization must enroll tndivtd-
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uals eligible to enroll under this section 
without regard to their health status (but 
may commence or cease enrolling such in
dividuals at any time) . 

"(2) (A) The administration of the duties 
and functions of the Secretary, insofar as 
they involve making determinations as to 
whether an organization is a "health main
tenance organization" within the meaning of 
paragraph (1 ), shall be integrated with the 
administration of section 1312 of the Public 
Health Service Act. 

" (c ) If an individual is enrolled under this 
section with a health maintenance organiza
tion, neit her the individual nor any other 
person or entity (except for the health main
tenance organization) shall be entitled tore
ceive payments from the Secretary under 
this title for services furnished to the in
dividual. 

" (d) Subject to the provisions of subsec
tion (e) , every individual entitled to benefits 
under this part (other t h an an individual 
medically determined to have end-stage re
nal disease) shall be eligible to enroll under 
this section with anv health maintenance or
ganization with which the Secretary has en
tered into a contract under subsection (i) 
that serves the geographic area in which the 
individual resides. 

"(e) An individual may enroll under this 
section with a health maintenance organiza
tion as may be prescribed in regulations, and 
may terminate his enrollment with the 
health maintenance organization as of the 
beginning of the first calendar month fol
lowing a full calendar month after he has 
requested termination. 

"(f) Any individual enrolled with a health 
maintenance organization under this section 
who is dissatisfied by reason of his failure 
to receive any health service to which he be
lieves he is entitled and at no greater charge 
than he believes he is required to pay shall, 
if the amount in controversy is $100 or more, 
be entitled to a. hearing before the Secretary 
to the same extent as is provided in section 
205 (b), and in any such hearing the Se<:re
ta.ry shall make the health maintenance or
ganization a party. If the amount in contro
versy is $1,000 or more, the individual or 
health maintenance organization shall, upon 
notifying the other party, be entitled to judi
cial review of the Secretary's final decision 
as provided in section 205 (g) , and both the 
individual and the health maintenance orga
nization shall be entitled to be parties to 
that judicial review. 

"(g) (1) The portion of a health mainte
nance organization's premium rate and the 
actuarial value of its other charges for an in
dividual enrolled under this section with the 
organization and entitled to benefits under 
this part, for services covered under this 
part, may not exceed the actuarial value of 
the coinsurance and deductibles that would 
be applicable on the average to individuals 
with the same coinsurance and deductibles 
enrolled under this section with the organi
zation (or, if the Secretary finds that ade
quate data are not available to determine 
that actuarial value, the actuarial value of 
the coinsurance and deductibles applicable 
on the average to such individuals in the 
area, in the State, or in the United States, 
ellgible to enroll under this section with a 
health maintenance organization) and en
titled to benefits under this part, if they were 
not members of a health maintenance orga
nization; and the portion of its premium 
rate and the actuarial value of its other 
charges for an individual !or other services 
may not exceed the value of the adjusted 
community rate for those services (except as 
prescribed by the last three sentences of 
section 1301(b) (1) of the Public Health 
Service Act) . 

"(2) For purposes of this section, the 
term 'adjusted community rate' !or a serv
ice means the rate of payment for that 

. 

service that the Secretary annually esti
mates would apply to an individual en
rolled under this section with a health 
maintenance organization if the rate of 
payment were determined under a 'commu
nity rating system' (as defined in section 
1302(8) of the Public Health Service Act, 
other than subparagraph (C) , but adjusted 
for differences between the utilization char
acteristics of the individuals enrolled with 
the health maintenance organization under 
this section and the utilization character
istics of the other members of the organiza
tion (or, if the Secretary finds that adequate 
data are not available to adjust for those 
differences, the differences between the utili
zation characteristics of individuals in the 
area, in the State, or in the United States, 
eligible to enroll under this section with 
a health maintenance organization and the 
utlliza.tion characteristics of the rest of the 
population in the area, in the State, or in 
the United States, respectively). 

" (h) (1) The Secretary is authorized to 
enter into a contract with any health main
tenance organization that undertakes to 
provide the benefits described in title xnr 
of the Public Health Service Act (as modified 
by subsection {b) ) to individuals enrolled 
under this section with that organization. 

"(2) The contract shall provide that, if 
the adjusted community rate for services 
under this part (as reduced for the actuarial 
value of the coinsurance and deductibles 
under this part), for individuals enrolled 
under this section with the organization and 
entitled to benefits under this part, is less 
than the average per capita. payment to be 
made under subsection (a) at the beginning 
of an annual period for individuals en
rolled under this section with the organi
zation and entitled to benefits under this 
part, the health maintenance organization 
shall provide to each individual enrolled 
under this section with the organization 
and entitled to benefits under this part cer
tain additional benefits that the Secretary 
finds are at least equal in value to the dif
ference between that average per capita pay
ment and that adjusted community rate 
(as so reduced). Those additional benefits 
shall be as follows, and provided 1n the fol
lowing order: 

"(A) first , reduction (or elimination) of 
that portion of the premium rate attributable 
to preventive health services under section 
1302(1) of the Public Health Service Act, 

"(B) second, reduction (or elimination) of 
that portion of the premium rate attribut
able to coinsurance or deductibles under this 
part, and reduction of any other charges for 
services listed under this part to the lowest 
charges (other than the premium rate) for 
those (or similar) services for any other 
enrollee (other than enrollees under a Fed
eral or State program) of the organization, 
and 

"(C) third, reduction (or elimination) of 
any remaining charges for services listed 
under this part, and provision of supple
mental health services without an increase 
in the premium rate. 

"(3) Each contract under this section shall 
be for a term of at least one year, as deter
mined by the Secretary, and may be made 
automatically renewable from term to term 
in the absence of notice by either party of 
intention to terminate at the end of the cur
rent term; except that the Secretary may 
terminate any such contract at any time 
(after such reasonable notice and opportu
nity for hearing to the health maintenance 
organization involved as he may provide in 
regulations), 1f he finds that the organiza
tion (A) has failed substantially to carry out 
the contract, (B) 1s carrying out the contract 
in a manner inconsistent with the efficient 
and effective administration of this section, 
or (C) no longer substantially meets the 
appllcable conditions of subsection (b) . 

"(4) The effective date of any contract 
executed pursuant to this subsection shall 
be specified in the con tract. 

"(5) Each contract under this section
"(A) shall provide that the Secretary, or 

any person or organization designated by 
him-

" (i) shall have right to inspect or other
wise evaluate the quality, appropriateness, 
and timeliness of services performed under 
the contract, and 

"(11) shall have right to audit and inspect 
any books and records of the health main
tenance organization that pertain to services 
performed or determinations of amounts 
payable under the contract, 

" (B) shall require the organization to 
provide (and pay for) written notice in ad
vance of the contract's termination, as well 
as a description of alternatives for obtain
ing benefits under this title, to each in
dividual enrolled under this section with 
the organization, 

" (C) shall require the organization to com
ply with subsections (a) and (c) of section 
1318 of the Public Health Service Act, and 

"(D) shall contain such other terms and 
conditions not inconsistent with this sec
tion as the Secretary may find necessary. 

" ( 6) The Secretary may prescribe the pro
cedures and conditions under which a. health 
maintenance organization that has entered 
into a contract with the Secretary under this 
subsection may inform individuals eligible 
to enroll under this section with the or
ganization about the organization, or may 
enroll such individuals with the organiza
tion. 

"(7) The Secretary may not enter into con
tract with a health maintenance organiza
tion under this subsection if a former con
tract with the organization under this sub
section was terminated at the request of the 
organization within the preceding five year 
period, except in circumstances which the 
Secretary finds warrant special considera
tion. 

"{i) The function vested in the Secretary 
by subsection {h) may be performed without 
regard to such provisions of law or regula
tions relating to the making, performance, 
amendment, or modification of contracts of 
the United States as the Secretary may deter
mine to be inconsistent with the further
ance of the purpose of this title. 

"PROVIDER REIMBURSEMENT REVYEW BOARD 

"SEc. 1840. (a.) Any provider of items and 
services that has filed a claim for payment 
within the time specified 1n regulations may 
obtain a hearing with respect to the claim 
by a Provider Reimbursement Review Board 
(hereinafter referred to as the 'Board') 
which shall be established by the Secretary 
in accordance with subsection (g), 1!-

" ( 1) the provider-
"(A) is dissatisfied with a. determination 

of the Secretary as to the amount of reim
bursement due the provider for the items 
and services furnished to individuals for 
which payment may be made under this 
title, or 

"(B) has not received such a determina
tion on a. timely basis after filing the claim, 

"(2) the amount in controversy is $10,000 
or more, and 

"(3) the provider files a request !or a 
hearing within 180 days after notice of the 
Secretary's determination under paragraph 
(1) (A) or, with respect to appeals pursuant 
to paragraph (1) (B), within 180 days after 
a notice of the determination would have 
been received 1f the determination had been 
made on a timely basis. 

"(b) The provisions of subsection (a) shall 
apply to any group of providers of items and 
services 1f each provider of i terns and services 
in the group would, upon the filing of an 
appeal (but without regard to the $10,000 
limitation), be entitled to such a hearing, 
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but only if the matters in controversy involve 
a common question of !act or interpretation 
of law or regulations and the amount in con
troversy is, in the aggregate, $50,000 or more. 

"(c) At the hearing, the provider shall 
have the right to be represented by counsel, 
to introduce evidence, and to examine and 
cross-examine witnesses. Evidence may be 
received at any such hearing even though in
admissible under rules of evidence applicable 
to court procedure. 

" (d) A decision by the Board shall be based 
upon the record made at the hearing, and 
shall be supported by substantial evidence 
when the record is viewed as a whole. The 
Board shall have the power to amrm, modify, 
or revise a determination of the Secretary 
with respect to a claim !or payment and to 
make any other revisions on matters covered 
by tlhe claim (including revisions adverse to 
the provider) even though the matters were 
not considered by the Secretary in making 
his determination. 

(e) The Board shall have full power and 
authority to make rules and establish pro
cedures, not inconsistent with the provisions 
of this title or regulations of the Secretary, 
which are necessary or appropriate to carry 
out the provisions or this section. In the 
course of any !hearing the Board may ad
minister oaths and amrmations. The provi
sions of subsections (d), (e), and (!) of sec
tion 205 with respect to subpoenas shall ap
ply to the Board to the same extent as they 
apply to the Secretary with respect to title II. 

"(f) (1) A decision of he Board shall be
come final 90 days after the provider is noti
fied of the Board's decision, unless the Sec
retary, on his own motion, within that 90 
day period, reverses, a.ffl.rms, modifies, or re
mands the Board's decision. A decision of the 
Board, following a remand by the Secretary, 
Shall be reviewable by the Secretary to the 
same extent as the Board's initial decision. 
Providers shall have the right to .obtain judi
cial review of any final decision of the Board, 
or of any reversal, amrmance, or modifica
tion by the Secretary, by a civll action com
menced within 60 days of the date on which 
the Board's decision becomes final or, if ear
lier, within 60 days of the date on which 
notice of any reversal, amrmance, or modifi
cation by the Secretary is received. Such 
action shall be brought in tlhe district court 
of the United States for the judicial district 
in which the provider is located or in the 
District Court for the District of Columbia 
and shall be tried pursuant to the appllcable 
provisions under chapter 7 of title 5, United 
States Code, notwithstanding any other pro
visions in section 205. 

"(2) The district court shall, on motion 
of the Secretary made before he files his 
answer, remand the case to the Secretary 
!or further action by the Secretary, and may, 
at any time, on good cause shown, remand 
the case to the Secretary for further adminis
trative action. Any decision rendered follow
ing remand shall be subject to review to the 
extent provided for review of the original 
decision. 

"(g) The Board shall be composed of five 
members appointed by the Secretary without 
regard to the provisions of title 5, United 
States Code, governing appointments in the 
competitive services. Two of such members 
shall be representative of providers of serv
ices. All of the members of the Board shall 
be persons knowledgeable in the field of reim
bursement, and at least one of them shall 
be a certified public accountant. Members of 
the board shall be entitled to receive com
pensation at rates fixed by the Secretary, 
but not exceeding the rate specified (at the 
time the service involved is rendered by such 
members) for grade GS-18 in section 5332 of 
title 5, United States Code. The term of omce 
shall be three years, except that the Secre
tary shall appoint the initial members of 
the Board for shorter terms to the extent 
necessary to permit staggered terms of omce. 

"(h) The Board is authorized to engage 
such technical assistance as may be re
quired to carry out its functions, and the 
Secretary shall, in addition, make available 
to the Board such secretarial, clerical, and 
other assistance as the Board may require 
to carry out its functions. 
"DETERMINATION OF ELIGIBILITY AND BENEFITS; 

NOTICE AND OPPORTUNITY FOR HEARING 

"SEc. 1841. The Secretary shall by regula
tion establlsh procedures to assure that

"(1) all individuals wishing to make ap
plication for benefits under this part have 
the opportunity to do so; 

"(2) a determination on the application 
is made promptly and, in any event, notice 
of the determination is sent to the individ
ual applying no later than thirty days fol
lowing the date of .aa>plication, 

"(3) (A) if a determination cannot be made 
within thirty days (for reasons other than 
the individual's or other family member's 
refusal to cooperate or take other reasonable 
actions necessary to such determination), 
benefits under this part will be provided 
with respect to an individual or family that 
is presumptively ellgible (as determined ln 
accordance with criteria prescribed by the 
Secretary), for three months or untll a de
termination under paragraph (1) 1s made, 
whichever is earlier, and 

"(B) 1! the individual or family is later 
determined to be ineligible, payments for 
items and services furnished during the pe
riod of presumptive eligi•b111ty under sub
paragraph (A) shall not (in the .absence or 
any fraudulent act or statement) be consid
ered to be incorrect payments, and no re
covery will be made, 

"(4) an opportunity tor a fair hearing 1s 
granted to any individual-

"(A) who for any period is determined to 
be ineligible for benefits under this part, or 

"(B) who is determined not to be entitled 
to payment on his behalf under this part for 
items and services !urnished to him, and 

"(5) an individual applying for or receiv
ing benefits under this part may represent 
himself or be represented or accompanied by 
an attorney or any other person of the in
dividual's choosing in any proceeding re
lating to administration of the program un
der this part or in any matter in which the 
individual has contact with the agency ad
ministering such progr:a.m. 
"PART D-PROVIDERS OF ITEMS AND SERVICES 

"CERTIFICATION BY SECRETARY 

"SEc. 1851. (a) The Secretary shall certify 
an entity (including an individual practi
tioner) as a provider of specified items and 
services that the National Health Plan covers 
1!-

"(1) the Secretary makes the general find
ings specified in section 1852, 

"(2) the Secretary makes the specific find
ings, if relevant, specified in section 1853, 
and 

"(3) the entity files with the Secretary an 
agreement as specfied in section 1854. 

"(b) The Secretary may, to assist in caiTy
ing out this part, define classes of entities, 
based on various kinds of items and services 
to be furnished. 

"(c) The Secretary may waive any of the 
requirements of section 1853 as they apply to 
an entity which is part of a territorial health 
system. 

"(d) Components of the Veterans' Admin
istration shall be treated as certified by the 
Secretary under this part. 

"GENERAL FINDINGS 

"SEc. 1852. The Secretary, before certify
ing under section 1851 an entity as a pro
vider of specified items and services, must 
find that the entity-

"(!) ls able to furnish those items and 
services, 

"(2) ls legally permitted to furnish those 
items and services in the jurisdiction 1n 
which the entity wm furnish them, 

"(3) (A) ls located in the United States, 
or 

"(B) (i) is located in Canada or Mexico, 
and 

"(11) is substantially more accessible from 
the residences or workplaces (in either case 
if located in the United States) of some in
dividuals than any entity in the United 
States certified as a provider of those items 
and services, and 

"(4) meets such other requirements as the 
Secretary finds are needed for the health or 
safety of individuals to whom the entity will 
furnish items and services. 

''SPECIFIC FINDINGS 

"SEc. 1853. (a) The Secretary, before cer
tifying under section 1851 an entity as a 
provider of any inpatient hospital items and 
services (other than such items and services 
furnished to an individual with a. primary 
diagnosis of a mental or nervous condition, 
alcohollsm, or drug abuse) , whether or not 
such items and services also meet the ~lefi
nition of other kinds of items and services, 
must find that the entity is an institution 
that-

" ( 1) is primarily engaged in furnishing 
inpatient hospital items and services needed 
to diagnose, treat, or aid in rehab111tation 
from disease, accident, or malfunction, 

" ( 2) maintains clinical records on all its 
patients, 

"{3) has bylaws in effect with respect to 
its staff of physicians, 

"(4) has a requirement that every patient 
be under the care of a physician, 

"(5) provides 24-hour nursing service ren
dered or supervised by a registered profes
e.lonal nurse, and has a licensed practical 
nurse or registered professional nurse on duty 
at all times, 

"(6) h!!.S in effect a hospital ut111zatlon 
review plan that meets the requirements of 
subsection (e), 

"(7) has in effect an overall plan and 
budget that meets the requirements of sub
section (f) , and 

"(8) com911es with the requirements of 
section 1124. 

"fb) The Secretary, before certifying an 
entltv as a provider of any inryatient bos
nib•l items and services furnished to an 
in-iivid,al with a primary diagnosis of a men
tal or nervous condition, akohoUsm, or drug 
abuse, whether or not such items and services 
at"o meet the definition of other kinds of 
items and services, must find that the entity 
is--

"(1) an institution meeting the conditions 
specified in ~ubsection fa), or 

"(2) an institution .that is amltated with 
a community mental health center and that 
meets the accreditation standards of the 
Joint Commission on Accreditation of Hos
pLtals for a community mental health center 
inoatlent fac111ty. 

"(c) The Secretary. before certttytng an 
entity as provider of inpatient sk1lled nurs
ing items and services, whether or not such 
items and services also meet the definition 
of other kinds of items and services, must 
find that the entity is an institution (or dis
tinct part of an institution) that-

" ( 1) ls primarily engaged in furnishing 
inpatient skilled nursing items and services 
needed to treat, or aid in rehab111tation from, 
disease (other than mental disease or tuber
culosis), accident, or malformation, 

"(2) has pollcies, which are developed 
with the advice of (and with provision for 
review of those policies from time to time 
by) a group of professional personnel, in
cluding one or more physicians and one or 
more registered professional nurses, to gov
ern the skilled nursing care and related 
medical or other services it provides, 

"(3) has a physician, a registered profes
sional nurse, or a. medlcal staff responsible 
for the execution of those policies, 

"(4) (A) has a. requirement that the health 
care of every patient be under the super-
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vision of a. physicl9.n, and (B) provides for 
having a. physician available to furnish nec
essary medical care in case of emergency, 

"(5) maintains clinical records on all its 
pcltients, 

''(6) except as speclfied in the second sen
tence of this subsection, provides 24 hour 
nursing service which is sufficient to meet 
nursing needs in accordance with the policies 
developed as provided in paragraph (2) , and 
has at least one registered professional nurse 
employed full time, 

"(7) provides appropriate methods and 
procedures for the dispensing a.nd admin
istering of drugs and biologicals, 

"(8) has in effect a utilization review plan 
which meets the requirements of subsection 
(e). 

"(9) has in effect an overall plan and 
budget that meets the requirements of sub
section (f), 

"(10) complies with the requirements of 
section 1124, 

" ( 11) cooperates in an effective program 
which provides for a regular program of in
dependent medical evaluation and audit of 
t he patients in the institution to th& extent 
required by the program in which the institu
tion participates (including medical evalua
t ion of each patient's need for skilled nurs
ing items and services) , 

"(12) meets such provision of such edi
tions of the Life Safety Code of the National 
Fire Protection Assocla. tion applicable to 
nursing homes a.s are specified by the secre
tary in regulations, except that the Secretary 
may waive, for such periods as he deems 
appropriate, specific provisions of that Code 
which if rigidly applied would result in un
reasonable hardship upon an institution, but 
only if the waiver will not adversely affect 
the health or safety of the patients, and 
except that the provisions of that Code shall 
not·apply in any State 1! the Secretary finds 
that in that State there is in effect u. fire and 
safety code, imposed by State law, which 
adequately protects patients in nursing facil
ities, and 

"(13) establishes and maintains a system 
that (A) assures a. full and complete ac
counting of its patients' personal funds, and 
(B) includes the use of such separate ac
counts for those funds as wm preclude any 
commingling of those funds with funds of 
the institution or with the funds of any 
person other than another of its patients. 
To the extent that paragraph (6) may require 
that any institution to be certified under 
this subsection engage t he services of a. reg
istered professional nurse for more than 40 
hours a week, the secretary may waive that 
requirement 1! he finds that the institution 
is located in a. rural area and the supply of 
inpatient skllled nursln,g items and services 
in that area is not sufficient to meet the 
needs of individuals residing there, that the 
institution has one full-time registered pro
fessional nurse who is regularly on duty at 
the institution 40 hours a. week, and that the 
institution has only patients whose physi
cians have indicated (through physicians' 
orders or admission notes) that each such 
patient does not require the services of a. 
registered nurse or a physician for a 48-hour 
period, or has made arrangements for a reg
istered professional nurse or a. physician to 
spend such time at the institution as may 
be indicated as necessary by the physician 
to provide necessary inpatient skilled nurs
ing items and services on days when the 
regular full-time registered professional 
nurae is not on duty. 

"(d) The Secretary, be!ore certifying an 
entity as a provider of home health items 
and services, must find that the entity is a 
public agency or private organization, or a 
subdivision of such an agency or organiza
tion, that-

.. ( 1) is primarily engaged 1n providing 
skilled nursln,g services and other therapeu
tic services, 

"(2) has pollcles, established by a group 
of professional personnel (associated with 
the agency or organization), including one 
or more physician~ and one or more regis
tered professional nurses, to govern the serv
ices (referred to in paragraph (1)) which it 
provides, and provides for supervision of 
those services by a. physician or registered 
professional nurse, 

"(3) maintains clinical records on all 
patients, and 

"(4) complies with the requirements of 
section 1124. 

"(e) A utilization review plan shall be con
sidered sufficient for purposes of subsection 
(a.) (6) or (c) (8) if lt provides for the re
view, on a. sample or other basis, of admis
sions to the institution, the duration of stays 
a.t the institution, and the professional serv
ices (including drugs and biologicals) furn
ished, (A) with respect to the medical neces
sity of the services, and (B) for the purpose 
of promoting the most efficient use of avail
able health fac111ties and services. 

"(f) An overall plan and budget shall be 
considered sufficient for purposes of sub
section (a) (7) or (c) (9) 1! lt-

"(1) provides for an annual operating 
budget which includes all anticipated in
come and expenses related to items which 
would, under generally accepted accounting 
principles, be considered income and ex
pense items (except that nothing in this 
paragraph shall require that there be pre
pared, in connection with any budget, a.n 
item-by-item identification of the compo
nents of each type of anticipated expendi
ture of income) , 

"(2) provides for a. capital expenditures 
plan for at least a. 3-year period (including 
the year to which the operating budget de
scribed in subparagraph ( 1) is applicable) 
which includes and identifies in detail the 
anticipated sources of financing for, and the 
objectives of, each anticipated expenditure 
in excess of $100,000 related to the acquisi
tion of land, the improvement of land, build
ings, or equipment, or the replacement, mod
ernization, or expansion of buildings or 
equipment, which would, under generally 
accepted accounting principles, be consid
ered capital items, 

"(3) provides for review and updating at 
least annually, and 

" ( 4) is prepared, under the direction of 
the governing body of the institution 
agency, or organization, by a committee con~ 
sisting of representatives of the governing 
body, the administrative staff, and the medi
cal staff (if any) of the Institution, agency, 
or organization. 

''PROVIDER AGREEMENTS 

"SEc. 1854. Before the Secretary may certify 
under section 1851 an entity as a provider of 
specified items and services, the entity must 
file with the Secretary an agreement-

"(1) not to charge any individual entitled 
under part C to have payments made on his 
behalf, or any other person, for any item or 
service cover£.d by the National Health Plan 
and furnished to the individual, except as 
provided in that part, 

"(2) not to require any individual who is 
entitled, under a. qua.llfled plan under part 
B, or under pa.rt C, to have payments made to 
him or on his behalf, to pay for any Item or 
service not covered by that quallfled plan, or 
by the National Health Plan, respectively, 
as a condition of receiving a. covered item or 
service, 

"(3) to provide such Information and re
ports to the Secretary and to provide the 
Secretary such access to records, as the Sec
retary finds are needed to carry out this title 
or to conduct research, 

" ( 4) to furnish items and services to in
dividuals without discrimination on the 
ground of race, sex, rellgion, national origin, 
dlsablllty, or enrollment under part c, 

"(5) to continue to meet the appllcable 

conditions speclfied in $ectlons 1852 and 
1853, and 

"(6) to give adequate notice to the secre
tary !1-nq. to the public, a.s speclfied in regu
lation~ (but not to exceed six months ad
vance notice), 1! the entity wishes to termi
nate the agreement. 

"REVOCATION OF CERTIFXCATION AND OTHER 
SANCTIONS 

"SEc. 1855. (a) The Secretary may revoke, 
after reasonable notice to an entity and to 
the public, for a Umited time or permanently, 
with respect to all or any items or services, 
the certification under section 1851 of a.n 
entity as a. provider if the Secretary finds 
that the entity no longer meets all of the 
applicable conditions specified in sections 
1852 and 1853, or is not fulfilllng all the 
terms of the agreement filed with the Sec
retary under section 1854. 

"(b) Where the Secretary finds that an 
entity certified as a provider under section 
1851 , no longer meets all of the applicable 
conditions specified in sections 1852 and 
1853, or is not fulfilling all the terms of the 
agreement filed with the Secretary under 
section 1854, but further finds that such 
!allure to comply does not jeopardize the 
health or safety of patients, he may, instead 
of revoking the entity's certification, impose 
such other sanctions as appropriate, which 
sanctions may include denial of reimburse
ment with respect to all patients, or with 
respect to patients admitted to the entity or 
furnished items and services after the date 
of notice of his findings, until such time 88 
he finds that the deficiencies noted have been 
corrected. 
"FEDERAL CERTIFICATION OF CERTAIN HEALTH 

CARE PRACTrriONERS 

"SEc. 1856. (a) The Secretary may define 
various kinds (other than physicians) of 
health oare practitioners and the scope of 
their practices. 

"(b) The Secretary may certify a person. 
based on such training, experience, educa
tion, and other requirements as the Secre
tary may prescribe in regulations, a.s a quali
fied health care practitioner of a certain 
kind. 

"(c) Notwithstanding any State law to 
the contrary, any person certified a.s a. par
ticular kind of health care practitioner under 
subsection (b) may furnish items and serv
ices within the scope of his practice, if those 
items and services are furnished through a.n 
outpatient fac111ty that has been certified 88 
a. provider under this part. 

"PART E-GENERAL PROVISIONS 

''DEFINTIIONS 
"SEc. 1861. For purposes of this title-
" ( 1) 'Chiropractor's services' means man

ual manipulation of the spine when (A) 
ordered by a physician, and (B) performed 
by a chiropractor who meets uniform mini
mum standards promulgated by the secre
tary. 

"(2) 'Employee' includes, with respect to 
any employer, the employer (e'<cept for pur
poses of subsections (b), (c), and (d) of sec
tion 1812), if the employer is an individual 
who is self-employed in the United States, 
but excludes any indivldual-

"(A) whose place of work is neither in 
the United States nor aboard an American 
vessel or aircraft, 

"(B) who, 1! his employer contributes to 
a. trust fund described in section 302(c) (5) 
of the Labor Management Relations Act, 
1947, has not worked for at least 250 houre 
during the preceding 10 weeks as an employee 
of any employer contributing to that trust 
fund, or 

"(C) who, 1t his employer does not con
tribute to a trust !und described in section 
302 (c) ( 5) of the Labor Management Rela
tions Act, 1947, has not worked for a.t least 
250 hours during the preceding 10 weeks a.s 
an employee of that employer. 
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"(3) 'Employer' includes the Federal gov

ernment, State and local governments, and 
self-employed individuals but excludes for
eign governments, instrumentalities wholly 
owned by foreign governments, and interna
tional organizations. 

"(4) 'Family member', with respect to any 
individual (including an employee) means

.. (A) the individual, 
"(B) the individual's spouse, 
"(C) a.ny child (including an adopted or 

foster child) of the individual or spouse, 1! 
the child is-

.. (1) under 18 years of age, 
"(11) under 26 years o! age, 1! either the 

individual or the spouse may claim an 
exemption !or the child under section 151 of 
the Internal Revenue Code of 1954, or 

"(111) disabled (as defined by the Secretary 
in regulations), became disabled· before 
reaching 22 years of age, and either the 1nd1-
vtdual or spouse may claim an exemption 
for the child under section 151 of the Inter
nal Revenue Code of 1954. 

"(5) 'H~alth care practitioner items and 
services' mea.ns-

"(A) (i) professional services (other than 
physician's services) furnished to an outpa
tient of an outpatient faclllty by a health 
care practitioner employed by the fa.c111ty 
who is legally permitted to practice his pro
fession in the jurisdiction in which he fur
nishes his professional services, and 

"(11) services furnished as an incident to 
services described in clause (i), if the services 
would be physician's services 1! the health 
care practitioner were a. physician under 
paragraph ( 14) (A), and 

"(B) items listed in section 1801(a) (6) 
as specified by such a health care practi
tioner (other than a physician) for an out
patient of an outpatient fac111ty, 
1! the health care practitioner is under the 
general supervision of a physician. 

"(6) 'Health maintenance organization' has 
the meaning of that term under section 1301 
of the Public Health Service Act. 

"(7) 'Home health items and services' 
means the following items and services that 
are furnished to an individual who is con
fined to his home, is under the care of a 
physician, and needs skilled nursing care on 
an intermittent basis (or needs physical or 
speech therapy), that are furnished under a 
plan established and periodically reviewed 
by a physician, and that are furnished on a 
visiting basis in a place used as the individ
ual's home: 

"(A) part-time or Intermittent nursing 
care provided by or under the supervision 
of a registered professional nurse, 

"(B) physical, occupational, or speech 
therapy services, 

"(C) medical social services under the 
direction of a physician, and 

"(D) part-time or intermittent services of 
a home health aide, to the extent provided 
by the Secretary in regulations. 

"(8) 'Hospital-based physician' means a 
physician who spends more than halt of his 
professional practice time (A) in entitles 
that are primarily engaged in furnishing 
inpatient hospital items and services, (B) 
at outpatient fac111ties, or (C) in providing 
services to inpatients of entitles described 
in clause (A). 

"(9) 'Income', in the case of any individ
ual, means all income of the individual (and 
of any persons with respect to whom the 
individual is a family member) !rom what
ever source, excluding only-

.. (A) any gain or benefit which is not in 
the form of money payable directly to such 
individual or to a member of the family 
other than a gain or benefit, under circum
stances and to the extent specified by the 
Secretary, e.vaUable for shelter, ut111ties, 
food, and similar needs, 

"(B) all educational loans on which pay
ment is deferred, grants, scholarships, fellow
ships, veterans' education benefits, and the 
like to the extent that they are used for 
tuition, mandatory school fees, books, and 
transportation, 

"(C) all loans other than educational 
loans on Which repayment is deferred, 

"(D) reimbursements which do not exceed 
expenses actually incurred and which do not 
represent a gain or benefit to such individual 
O!" family, 

"(E) moneys received and used for the care 
and maintenance of a third-party beneficiary 
who is not a member of the family, 

"(F) income earned by a dependent child 
or any other child who is a member of the 
famlly, who is a student, and who has not 
attained his twenty-sixth birthday. 

"(G) moneys received (except as provided 
in the following sentence) in the form of 
income tax refunds, rebates, or credits, and 

"(H) any income that any other Federal 
law specifically excludes from consideration 
as income for the purposes of determining 
ellgibllity for (A) the food stamp program, 
or (B) assistance under a State plan ap
proved under title I, X, XIV, XVI, or XIX, 
or part A of title IV, or supplemental security 
income under title XVI, but only to the ex
tent found necessary by the Secretary to 
assure the equitable and efficient administra
tion of the program establlshed under this 
title. 

An individual's income includes, to the 
extent and under the circumstances pre
scribed by the Secretary, an amount (which 
shall be treated as earned income for pur
poses of this title) equal to the earned in
come advance amount (under section 3507 
(a) of the Internal Revenue Code of 1954) 
that is (or, upon the flUng of an earned 
income el1g1b111ty certificate, would be) pay
able to such 1ndlv1dua.l. 

"(10) 'Inpatient hospital items and serv
ices• means items and services (other than 
physician's services) that are furnished by or 
under the supervision of physicians to an 
inpatient of an institution and that are part 
of a regimen of care of greater intensity than 
that of skllled nursing care. 

"(11) 'Inpatient skllled nursing items and 
services' means items and services (other 
than physician's services that are furnished 
to an inpatient of an institution and that 
are part of a regimen of skilled nursing care 

"(12) 'Outpatient !ac111ty• means · 
"(A) a health maintenance organization, 

or 
"(B) any other entity, as prescribed by the 

Secretary in regulations, that furnishes 
health care services on an outpatient basts. 

"(13) 'Outpatient physical therapy services' 
means physical therapy services ·thalt are 
furnished on an outpatient basis to an In
dividual who is Ut;lder the care of a physician 
and that are furnished under a plan estab
lished and per1od1cally reviewed by the 
physician. 

"(14) 'Physician' means a doctor of medi
cine, osteopathy, dentistry, dental or oral 
surgery, podiwtry, surgical chiropody, or 
optometry, who is legally authorized to prac
tice his profession tn the jurisdiction in 
which he furnishes his professional services. 

"(15) 'Physician's services• means--
"(A) professional services furnished by a 

doctor of medicine, osteopathy, dentistry, 
dental or oral surgery, podiatry, or surgical 
chiropody, 

"(B) professional services furnished by a 
doctor of optometry with respect to estab
Ushing the need for prosthetic lenses and 

"(C) services that are furnished ~ an in
cident to services described tn subparagraph 
(A) or (B), that are commonly furnished In 
physicians' offices, and that are commonly 
either rendered without charge or included 
tn physicians' btlls. 

"(16) 'Premium' includes, in the case of a 
self-funded employer, the amounts set aside 
by the employer to make payments under the 
employer's qualified plan. 

"(17) 'Territorial health system' means a 
health system administered by the Com
monwealth of Puerto Rico, the Virgin Islands, 
Guam, the Northern Mariana Islands, or 
American Samoa. 

"PENALTIES FOR FRAUD 

"SEc. 1862. (a.) Whoever-
.. ( 1) knowingly and willfully makes or 

causes to be made any false statement or 
representation of a material fact in any ap
plication for any benefit or payment under 
this title, 

"(2) at any time knowingly and willfully 
makes or causes to be made any false state
ment or representation of a material fact !or 
use ln determining rights to such benefit or 
payment, 

"(3) having knowledge of any material 
fact or the occurrence of any event affecting 
(A) his initial or continued right to any such 
benefit or payment, or (B) the initia.l or con
tinued right to any such benefit or payment 
of any other individual on whose behalf he 
has applied for or is receiving such benefit or 
payment, conceals or fails to disclose such 
material fact or event with an intent fraudu
lently to secure each benefit or payment 
either in a greater amount or quantity than 
is due or when no such benefit or payment ls 
authorized, or 

"(4) having made application to receive 
any such benefit or payment for the use and 
benefit of another and having received it, 
knowingly and w1llfully converts such benefit 
or payment or any part thereof to a use other 
than for the use and benefit of such other 
person, shall (i) in the case o! such a state
ment, representation, concealment, !allure, 
or conversion by any person in connection 
with the furnishing (by that person) of items 
or services for which payment is or may be 
made under this title, be guilty of a felony 
and upon conviction thereof fined not more 
than $25,000 or imprisoned !or not more than 
five years or both, or (11) in the case o! such 
a statement. representation, concealment, 
failure, or con version by any other person, be 
guilty of a misdemeanor and upon conviction 
thereof fined not more than $10,000 or im
prisoned for not more than one year, or both. 

"(b) (1) Whoever solicits or receives any 
remuneration (including any kickback, bnbe, 
or rebate) directly or indirectly, overtly or 
covertly, in cash or in kind-

"(A) in return for referring an lndivldua.l 
to a person for the furnishing or arranging 
for the furnishing of any item or service for 
which payment may be made in whole or in 
part under this title, or 

"(B) in return for purchasing, leasing, or
dering, or arranging for or recommending 
purchasing, leasing, or ordering any good, fa
cility, service, or item for whlch payment may 
be made in whole or in part under this title, 
shall be guilty of a felony and upon convic
tion thereof, shall be fined not more than 
$25,000 or imprisoned for not more than five 
years, or both. 

"(2) Whoever offers or pays any remunera
tion (including any kickback, bribe, or re
bate) directly or indirectly, overtly or 
covertly, ln cash or in kind to any person 
to induce such person-

" (A) to refer an individual to a person !or 
the furnishing or arranging for the furnish
ing of any item or service !or which payment 
may be made in whole or in part under this 
title, 
shall be guilty of a felony and upon con
viction thereof, shall be fined not more 
than $25,000 or imprisoned for not more 
than five yeo.rs, or both. 

"(3) Paragra.phs (1) and (2) shall not 
apply to-

.. (A) a discount or other reduction in price 
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obtained by a. provider of services or other 
entity under this title 1f the reduction in 
price is properly disclosed and appropriately 
refiected in the costs claimed or charges 
made by the provider or entity under this 
title; and 

"(B) any amount paid by an employer to 
a.n employee (who has a. bona fide employ
ment relationship with such employer) for 
employment in the provision of covered items 
or services. 

" (c) Whoever knowingly and willfully 
make or causes to be made, or induces or 
seeks to induce the making of, any false 
statement or representation of a material 
fact with respect to the conditions or opera
tion of any entity in order that such entity 
may qualify (either upon initial certification 
or upon recertification) as a provider under 
part D shall be guilty of a. felony and upon 
conviction thereof shall be fined not more 
than $25,000 or imprisoned for not more than 
five years, or both. 

''REGULATIONS 

"SEc. 1863. The Secretary may prescribe 
regulations to carry out the provisions of this 
title. 

"ADMINISTRATION 

"SEc. 1864. (a) Except as otherwise pro
vided in this title and in the Railroad Retire
ment Act of 1974, the program est::l.blished 
by this title shall be administered by the 
Secretary. The Secretary may perform any of 
his functions under this title directly, or by 
contract providing for payment in advance 
or by way of reimbursement, and in such in
stallments, as the Secretary may deem 
necessary. 

"(b) The Secretary may contract with any 
entity, to secure on a reimbursable basis 
such special data, actuarial information, and 
other information as may be necessary in the 
ca.rrying out of his functions under this title. 

"(c) In the course of any hearing, investi
gation, or other proceeding that he is au
thorized to conduct under this title, the Sec
retary may administer oaths and affirmations. 
"APPLICATION OF CERTAIN PROVISIONS OF TITLE 

II 

"SEc. 1865. The provisions of sections 206 
and 216(J). and of subsections (a), {d), (e), 
(h), (J), (k), and (1) of section 205, shall 
also apply with respect to this title to the 
same extent as they are applicable with re
spect to title II. 

"STUDIES AND RECOMMENDATIONS 

"SEc. 1866. (a.) The Secretary sha.ll carry 
on studies and develop recommendations to 
be submitted from time to time to the Con
gress relating to health care of the American 
people, including studies and recommenda
tions concerning ( 1) the adequacy of exist
ing personnel and fa.c111ties for health care, 
(2) methods for encouraging the further 
development of efficient and economical 
forms of health care which are a construc
tive alternative to inpatient hospital care, 
and (3) the effects of deductibles and coin
surance provisions upon individuals, person 
who provide health services, and the financ
ing of health insurance. 

"{b) The Secretary shall make a con
tinuing study of the operation and admin
istration of the insurance p.rograms under 
this title (including the operation and ad
ministration of health maintenance organi
zations, the experiments and demonstra.tion 
projects authorized by section 402 of the 
Social Security Amendments of 1967, and the 
experiments and demonstration projects au
thorized by section 222 (a) of the Social 
Security Amendments of 1972), and shall 
transml.t to the Congress annually a report 
concerning the operation of the p.rogram. ". 

CONFORMING MEDICAID AMENDMENTS 

SEc. 102. {a) Section 1902{a) (9) is amended 
by deleting "(whichever 1s utlllzed by the 

Secretary for the purposes specified in the 
first seJ?.tence of section 1864(a)) ". 

{b) Section 1902(a) (10) is amended, in the 
matter following subparagraph (C) (ii), 

(1) by deleting clause (II), and 
{2) by redesignating clause (III) as clause 

(II). 
(c) (1) Section 1902(a) (13) (A) is amended 

to read as follows-
"(A) (i) for the inclusion of the care and 

services listed in section 1905(a) (3) (1) for 
all individuals eligible for services under the 
plan who meet the age requl.rements pre
scribed therein, and 

"(ii) for the inclusion of home health 
services for any individual who, under the 
State plan, is entitled to skllled nursing 
fac111ty services, and". 

(2) Subparagraphs (B). (C), (D), and (F) 
of section 1902(a) (13) are repealed. 

{3) Subparagraph (E) of section 1902(a) 
(13) is redesignated as subparagraph (B) 
and is amended by deleting "and" from the 
end. 

(d) Section 1902(a) (14) is amended in 
subparagraph (A) (i) by deleting "clauses 
( 1) through ( 5) and ( 7) of section 1905 (a) " 
and inserting instead "section 1905(a) (3) 
(1)". . 

(e) Section 1902(a) (15) is ame-nded by de
leting "who are covered by either or both of 
the insurance programs established by title 
XVIII" and inserting instead "who are en
rolled in the program under title XVIII 
pursuant to section 1831 (a)". 

(f) Section 1902 (a) (23) is amended by 
deleting ", or by reason of the fact that the 
plan provides for payment for rural health 
clinic services only 1f those services are pro
vided by a rural health clinic". 

(g) Section 1902(a) (24) is amended
( 1) by deleting "hospitals," and 
(2) by deleting "home health agencies, 

clinics, laboratories,". 
(h) Section 1902(a) (28) is amended by 

deleting "must saticofy all requirements con
tained in section 1861 ( 1)" and inserting in
stead "must satisfy all requirements con
tained in sections 1852 and 1853(c) for certi
fication as a provider of inpatient skilled 
nursin~ items and services". 

(i) Section 1902(a) (32) fA) is amended
(1) by deleting "physician, dentist," each 

place it appears and inserting instead "den
tist", and 

(2) by deleting "hospital, clinic, or other". 
(j) Section 1902(a) (33) (B) is amended by 

deletin~ all that nrecedes "will nerform for 
the State agency" and incoerting instead 
"that the State ae-ency which is responsible 
for licensing heatlh institutions". 

(k) Section 1902fa) (39) is amended by de
leting "under re-:tlon 18fl2(e) (2) fA)". 

(1) Section 1902(a) is amended by adding 
at the end thereof the following new para
graph: 

"(40) provide that the State agency will 
contribute to the costs of care of low income 
individual~=; in accordance with section 1833." 

(m) Section 1902(f) is repealed. 
(n) Section 1903(a) is amended-
( 1) in paragranh ( 1) . by deleting "part B 

of", and bv deleting "hosplt8il insurance 
benefits under title XVIII or who are not 
enrolled under part B of title XVIII" and 
inc;erting instead "benefits under title 
XVTII", 

(2) in nara.granh (3), bv deleting the clause 
desil!nation "(1) " an'd. a.ll of clause (11), and 

(3) by deleting clause (5), and redesignat
ing clauses (6) and (7) as clauses (5) and 
(6). 

(o) Section 1903(b) (1) is amended by de
leting "individuals aged 65 or over" anrt all 
that follows through "part B of title XVIIl" 
and inserting instead "individuals ellgible to 
enroll in the program under title XVTII 
which would not have been expended if the 
individuals involved had been enrolled in the 
program under title XVI'II". 

(p) (1) Section 1903(g) (1) is amended, tn 
the matter preceding subparagraph (A), by 
deleting "hospital (including an institution 
for tuberculosis)," and "inpatient hospital 
services (including tuberculosis hospitals),". 

(2) .Section 1903(g) (1) (C) is amended by 
deleting ", except in the case of a hos
pital,". 

(3) Section 1903(g) (1) is amended, in the 
matter following subparagraph (D), by de
leting "section 1812" and inserting instead 
"title XVIII". 

(4) Section 1903(g) (4) (B) is amended by 
deleting "hospitals and" and "hospital or" 
each place they appea.r. 

(q) Section 1903(i) is amended-
( 1) in paragraph ( 1) , by deleting "sec

tion 1842(b) (3)" and inserting instead "sec
tion 1847", 

(2) in paragraph (2), by deleting "section 
1862(d) (1)" and all that follows and llUiert
ing instead "section 1855", and 

(3) in paragraph (4), by deleting "section 
1861 (k)" each place it appears and inserting 
instead "section 1813(e) ". 

(r) Sections 1903 (J), (k), and (m) are 
repealed. 

(s) Section 1903(n) is amended, ln the 
matter preceding the semicolon, by deleting 
"hospita.l," and "(whether or not such insti
tution" and all that follows. 

(t) Section 1905(a) is amended to read M 
follows: 

"Sec. 1905. (a) (1) The term 'medical u
sistance' means payment, on behalf of the 
individuals listed in paragraph (2) who meet 
the requirements for eliglbllity under the 
plan, of part or all of the cost of the care and 
services specified in paragraph {3) • 

"(2) An individual for whom medical as
sistance may be provided under a State plan 
under this title must be 

"(i) receiving assistance under a State 
plan approved under title I, X, XIV, XVI, or 
part A of title IV, or receiving supplemental 
security income benefits under title XVI, 

" ( 11) under the age of 21, 
"(111) a relative specified in section 408 

(b) (1) with whom a child is living if such 
child is (or would, if needy, be) a dependent 
child under part A or title IV, 

"(iv) 65 years of age or older, 
"(v) blind, with respect to States ellgible 

to participate in the State plan program un
der title XVI, 

"(vi) 18 years of age or older and per
manently and totally disabled, with respect 
to State eligible to participate in the State 
plan program under title XVI, 

"(vll) a person essential (as described ln 
the second sentence of this paragraph) to 
an individual receiving aid or assistance un
der State plans approved under title I, X, 
XIV, or XVI, or 

"(vlll) blind or disabled as defined in sec
tion 1614, with respect to States not ellgible 
to participate in the State plan program 
under title XVI, and not an inmate of a 
publlc institution (except as a patient in a 
medical institution). For purposes of clause 
(vi), a person shall be considered essential 
to another individual lf such person is the 
spouse or and is living with such individual, 
the needs of such person are taken into ac
count in determining the amount of aid or 
assistance furnished to such individual 
(under a State plan approved under title I, 
X, XIV, or XVI) , and such person is deter
mined, under such a State plan, to be es
sential to the well-being or such Individual. 

"(3) Payment 1s available under this title 
for the following items and services, but only 
to the extent that payment is not available 
under title XVIII: 

" ( 1) sk1lled nursing fac111ty services (other 
than services in an institution for tubercu
losis or mental diseases) for individuals 21 
years of age or over; 

"(2) intermediate care faclllty services 
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(other than such services in an institution 
!or tuberculosis or mental diseases); 

"(3) inpatient hospital services, skUled 
nursing !ac111ty services, and intermediate 
care !ac111ty services for individuals 65 years 
of age or over in an institution for tubercu
losis or mental diseases; 

" ( 4) private duty nursing services; 
"(5) home health care services; 
" ( 6) clinic services; 
"(7) dental services; 
"(8) prescribed drugs, dentures, and pros

thetic devices; and eyeglasses prescribed by a 
physician sktlled in diseases of the eye or by 
an optometrist; 

"(9) inpatient psychiatric hospital serv
ices for individuals under age 21; 

"(10) medical care, or any other type of 
remedial care recognized under State law, 
furnished by Ucensed practitioners within 
the scope of their practice as defined by 
State law; 

"(11) any other medical care, and any 
other type of remedial care or diagnostic, 
screening, preventive and rehab111tative 
services recognized under State law, specified 
by the Secretary.". 

(u) Section 1905(!) is amended to read as 
follows: 

"(!) The term 'skilled nursing fac111ty 
services• means inpatient sk1lled nursing 
items and services, and the term 'skllled 
nursing !ac111ty• means a certified provider 
or inpatient skllled nursing items and serv
ices, as these terms are defined in section 
1861.". 

(v) Subsections (g), (h). (1), and (1) or 
section !905 repealed, and subsections (J) 
and (k) are redesignated as subsections (g) 
and (h). 
AMENDMENTS TO THE INTERNAL REVENUE CODE 

SEC. 103. (a) SIMPLIFICATION OF MEDICAL Ex
PENSE DEDUCTION.---8ectlon 213(b) Of the 
Internal Revenue Code of 1954 is repealed, 
and section 213(a) or the Code is amended 
to read as follows: 

"(a) Allowance or deduction. 
"There shall be allowed as a deduction, 1! 

not compensated for by insurance or other
wise, the amount by which the expenses (in
cluding ex·penses for insurance) paid during 
the taxable year !or medical care of the tax
payer, his spouse, and dependents (as defined 
in section 152) exceed 10 percent or the 
adjusted gross income." 

(b) (1) MODIFICATION OF EARNED INCOME 
TAX CREDIT.--Subsectton (a) or section 43 or 
t:)le Internal Revenue Code of 1954 (relating 
to the earned income credit) is amended by 
striking out "10 percent" and inserting in
stead "14 percent". 

(2) REVISION OF LIMITATION.--Subsection 
(b) or such section 43 is amended by: 

(A) strlklng out "$500" in paragraph (1) 
and inserting instead "$700"; 

(B) strlklng out "12.5 percent" in para
graph (2) and inserting instead "15 percent", 
and 

(C) striking out "$6,000" tn paragraph (2) 
and Inserting Instead "$7,000". 

(C) EFFECTIVE DATE.-The amendments 
made by this section shall be effective with 
respect to taxable years or a taxpayer begin
ning after December 31, 1982. 

OTHER CONFORMING AMENDMENTS 
SEc. 104. (a) Section 226 and 226A of the 

Social Security Act are repealed. 
(b) (1) The first sentence or section 1101 

(a) (1) or the Social Security Act is amended 
(A) by inserting "XVm," a.!ter "XI,", and 
(B) by striking out "and Guam" and in
serting instead ", Guam, and the Northern 
Mariana Islands". 

(2) Section 1101(a) (1) of that Act is 
amended by inserting after the third sen
tence the following: "Such term when used 
in title XVIII also includes American 
Samoa.". 

(c) (1) Section 1163(a) (1) of the Soctal 
Security Act is amended by inserting "one 
dentist, one registered nurse, one health 
care practitioner not a physician, dentist, 
or registered nurse, one individual repre
sentative or insurance companies operated 
!or profit, one individual representative of 
nonprofit insurance companies, one indi
vidual representative or employers self
funded with respect to the provision of em
ployee health benefits, and one individual 
representative or health maintenance orga
nizations" a!ter "physicians,". 

(2) The first sentence or section 1163(a) 
(2) or that Act is amended by striking out 
"!our members" and inserting instead "six 
members". 

(3) The first sentence of section 1163(b) 
of that Act is amended by striking out "Mem
bers" and Inserting instead "The physician 
members". 

(4) The second sentence of section 1163 
(b) of that Act is amended by striking out 
"by the Secretary" the first place it occurs. 

( 5) Section 1173 or that Act is amended 
by striking out "(except sections 1155(c) and 
1163)" and inserting instead "(except sec
tion 1155 (c)) ". 

(d) (1) Section 1108(c) of the Social Secu
rity Act is amended by deleting "any fiscal 
year-" and inserting instead "any fiscal 
year ending before October 1, 1981-". 

(2) Section 1108 of that Act is further 
amended by adding at the end of the fol
lowing new subsection: 

" (e) The total amount of Federal funds 
paid by the Secretary (i) for itexns and 
services furnished under part C or title 
XVIII to individuals eligible to have such 
payment made on their behalf pursuant to 
subsections (j). (k), and (1) or section 1831, 
and ( 11) as the Federal share of medical 
assistance under title XIX, shall not 
exceed-

"(!) with respect to Puerto Rico, $120,-
000,000 for fiscal year 1982 and each succeed
ing fiscal year, 

"(2) with respect to the Virgin Islands, 
$4,000,000 for fiscal year 1982 and each suc
ceeding fiscal year, 

" ( 3) with respect to Guam, $4,000,000 
for fiscal year 1982 and each succeeding fisc.al 
year, and 

"(4) with respect to the Commonwealth 
of the Northern Mariana Islands, $800,000 for 
fiscal year 1982 and each succeeding fiscal 
year." 

(e) (1) Section 1301 (c) (6) (A) or the Pub
lic Health Service Act Is amended-

(A) by striking out "and" before "(11) ", 
and 

(B) by inserting the following after "by 
the organization,": "and ( 111) If the orga
nization utilizes more than 60 percent of 
the physicians (but at least 25 physicians) 
in the area which it serves, (I) no more than 
25 percent of the membership o! such body 
wm be physicians or selected by physicians, 
and (II) at least 60 percent of the member
ship of such body w111 be individuals who do 
not furnish health care items or services,". 

(2) Section 1302 (1) of that Act Is amended 
by-

(A) striking out "and" In subparagraph 
(G), 

(B) striking out the period at the end o! 
subparagraph (H) and inserting Instead a 
sexnicolon and "and", and 

(C) adding at the end the following new 
subparagraph: 

"(I) other Items and services, to the ex
tent the program under part C of title XVIII 
of the Social Security Act will pay for them 
in whole or in part.". 

(3) Section 1310(a) (1) of that Act is 
amended to read as follows: 

"SEc. 1310. (a) (1) In accordance with 
regulations which the Secretary shall pre
scribe, each employer (as defined in title 
XVIII of the Social Security Act) shall offer 

to the !axnily members of each employee (as 
defined in title XVIII of the Social Security 
Act) the option of membership in any quall
fied health maintenance organization which 
is engaged in the provision of basic health 
services in a service area In which at least 
25 employees o! the employer reside.". 

(4) Section 1310(a) (2) of that Act ls 
amended by striking out "or State or politi
cal subdivision thereof". 

(5) Section 1310(b) of that Act is repealed. 
(6) Section 1310(f) of that Act is amended 

by striking out "For purposes of this section" 
and Inserting instead "For purposes of sub
section (e) ". 

(f) (1) Section 402(b) o! the Social Secu
rity Amendments of 1967 is amended in the 
first sentence by deleting all the matter pre
ceding the sexnicolon and inserting instead 
the following: "In the case of any experi
ment or demonstration project under sub
section (a), the Secretary may waive compll
ance with any of the requirements or titles 
XVIII, XIX, and V of the Social Security 
Act, to the extent and for the period he finds 
necessary to conduct such experiment or 
project". 

( 2) Section 222 (a) ( 3) or the Social Secu
rlty Amendments of 1972 is amended in the 
first sentence-

(A) by striking out "the requirements" 
and inserting instead "any requirement&", 
and 

(B) by striking out "insofar as such re
quirements relate to methods of payment !or 
services provided" and in&erting instead "to 
the extent and for the period he finds neces
sary to conduct such experiment or project". 
EFFECTIVE DATES AND TRANSITIONAL PROVISIONS 

SEc. 105. (a) This Act is effective with re
spect to items and benefits furnished a.!ter 
September 30, 1982. 

(b) As of October 1, 1982, the a.mounts ln 
the Federal Hospital Insura.nce Trust Fund 
or In the Federal Supplementary Medical In
surance Trust Fund are transferred to the 
Healthcare Trust Fund. 

(e) Notwithstanding section 1902(b) or 
the Social Security Act, the Secretary shall 
not, after the da-te of enactment of this Act, 
approve any State plan under title XIX of 
the Social Security Act effective during the 
period ending September 30, 1982, which pro
vides with respect to any category or individ
uals stricter standards of eltgibUlty or medi
cal assistance of lesser amount, duration, or 
scope than under the plan ln effect on Sep
tember 30, 1979. 

TITLE ll-HEALTH SYSTEMS REFORM 
&NNUAL NATIONAL LIMIT FOR CERTIFICATES 

AND REPORTS OF NEED OF MAJOR INCREASES 
IN HOSPITAL CAPITAL STOCK 
SEc. 201. Part A or title XV or the Publlc 

Health Service Act ts amended by adding 
at the end the following new section: 
"ANNUAL NATIONAL LIMIT FOR CERTIFICATES 

AND REPORTS OF NEED FOR MAJOR INCREASES 
IN HOSPITAL CAPITAL STOCK 
"SEc. 1504. (a) At least 60 days before the 

beginning of calendar year 1980, and at least 
60 days before the beginning of each suc
ceeding calendar year, the Secretary shall 
promulgate a national Umlt for certl.ftcates 
and reports or need to be issued in that year 
!or major increases in hospital capital stock. 
The Umlt for any year shall equal $8,000,000,-
000, increased by the percentage by which 
the Secretary estimates that construction 
prices in the United States for that year w111 
exceed construction prices in the United 
States for 1979, and Increased to allow for 
the amount by which the estimate made by 
the Secretary for the previous year fell be
low the actual percentage for that previous 
year; the Secretary may further adjust the 
llxnit !or any year to refiect changes in the 
size of the population In the United States. 

"(b) The Secretary shall allocate among 
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the States the llmit promulgated under sub
section (a) . The allocation shall be based 
on such factors as the Secretary finds ap
propriate, such as the si~. rate of growth, 
and distribution by age of the population of 
each State, State dUferentials in construc
tion prices, the age of hospital capital stock 
in each State, and the need for moderniza
tion in each State.". 

MODIFICATIONS IN CERTIFICATE OJ' NEED 
PROGRAM REQUIREMENTS 

SEc. 202. (a) (1) Section 1523(a) (4) of the 
Public Health Service Act 1s amended to 
read as follows: 

"(4) Administer a State certlflcate of need 
program that applies to nP.w institutional 
health services proposed to be offered or de
veloped in the State, and to increases 
in health care fac111ty capital stock 
and changes in health care fac111ty 
bed function proposed to be made in 
the State, end that is satisfactory to 
the Secretary. '!'hat program shall provide 
for review and determination of need prior 
to the time such services are offered or de
veloped, or such an increase or change 1s 
made, or substantial expenditures are un
dertaken in preparation for such an offe:-ing, 
development, increase, or change; shall pro
vide that only such services, increases and 
changes found to be needed shall be offered, 
developed, or made in the State; and shall 
provide that the requirements of sections 
1527 and 1528 shall be compiled with. In 
performing its functions under this para
graph the State Agency shall consider rec
ommendations made by health system agen
cies under section 1513(f) .". 

(2) Section 1523(b) (2) of that Act is re
pealed. 

(b) Section 1513(f) of that Act is amended 
by inserting " , and for increases in health 
care faclllty capital stock and changes in 
health care fa.clllty bed function proposed 
to be made," after "developed". 

(c) (1) Section 1531(5) of that Act 1s 
amended to read as follows: 

"(5) The term 'iustitutional health serv
ices' means health services provided through 
health care facllltles." 

(2) Section 1531 of that Act is amended 
by adding at the end the following new 
paragraphs: 

"(6) The term 'increase in health care 
fac111ty cap stock' mea.ns-

"(A) the construction, development, or 
other esta.bllshment of a new health care 
faclllty, or 

"(B) an improvement or acquisition (other 
than an acquisition of an existing health 
care fa.c!llty or of land) by a. health care 
fac1Uty for which expenditures would, un
der generally accepted accounting principles, 
be considered capital expenditures. 

"(7) The term 'major inctease in hospital 
capital stock' means-

"(A) the construction, development, or 
other establishment of a new health care 
faclllty that-

"(i) satisfies paragraphs (1) and (7) of 
section 1861 (e) of the Social Security Act 

" ( 11) is not a Federal !ac111ty, ' 
"(111) has an average duration of stay of 

less than thirty days, 
"(lv) is not primarlly engaged in provid

ing psychiatric services for the diagnosis and 
treatment o! mentally 111 individuals and 

"(v) is not wholly owned by a' health 
maintenance organization (as defined In 
section 1301 (a) of this Act) or 

"(B) an improvement or 'acquisition, by 
an existing health r.are !acUity described in 
~~a.a~s (1) through (v) of subparagraph (A), 

::(i) satisfies paragraph (6) (B), and 
(11) (I) exceeds $150,000 in value 

"(ll) will Increase the number ~f short 
~~rm non-Federal hospital beds in the State, 

"(ill) wtll substantially change institu
tional heR.lth services offered.". 

(d) Part C of .title XV of that Act is 
amended by adding at the end the following 
new sections: 

"LIMITATION ON NUMBER OF BEDS UNDER A 
CERTIFICATE OF NEED PROGRAM 

"SEc. 15~7. (a.) If the number of short 
term non-Federal hospital beds per 1000 ln
dlvldua.ls in a health service area exceeds 
the short term non-Federal hospital bed 
limit for that health service area, the State 
Agency may not grant a certificate of need 
that authorizes the establishment of any new 
short term non-Federal hospital beds un
less two existing short term non-Federal 
hospital beds are to be ellmlnated !or each 
new short term non-Federal hospital !led to 
be established. 

"(b) The short term non-Federal hospital 
bed limit for any health service area shall 
be the limit set forth !or that health service 
area in the State health plan, or, 1! there is 
no such limit set forth in that plan, 4 short 
term non-Federal hospital beds per 1,000 
individuals. 
"ANNUAL STATE LIMITS FOR CERTIFII.!ATES AND 

REPORTS OF NEED FOR MAJOR INCREASES IN 
HOSPITAL CAPITAL STOCK 

"Sec. 1528. (a) Any certiilcate of need 
authorizing a major increase in hospital 
capital stock (or authorizing substantial ex
penditures in preparation of such an In
crease) issued under a certificate o! need 
program describad in section 1523 ( 4) shall 
specify the maximum dollar amount au
thorized. 

"(b) The sum Of the maximum dollar 
amounts authorized in certificates of need 
described in subsection (a), or covered in 
reports described in the third sentence of 
section 1122(b) of the Social Security Act, 
issued in any calendar year by a State 
Agency, may not exceed the amount allo
cated to the State for that year by the Sec
retary under section 1504 (b), increased by-

"(1) that portion of the total amount per
Il'ltted under this subsection !or the pre
vious year !or that State that was neither 
authorized in such certificates, nor covered 
in such reports, issued in that previous year 

"(2) the amount by which increases ~ 
hospital capital stock (and prE:paratory ex
penses) authorized in such certificates, or 
covered in such reports, Issued in any year, 
and completed in the previous year, fell be
low the amount authorized or covered by 
those certificates or covered by those reports, 

"(3) one-half of the unrealized deprecia
tion of any capital stock disposed of by a 
health care fa.c111ty satisfying paragraphs (1) 
and (7) of section 1861(e) of the Social Se
curity Act that were utllized in providing 
institutional health services found inappro
priate by the State Agency under section 
1523(a) (6) and discontinued in the previous 
year, less one-half of any Federal payments 
made to assist in discontinuing the inappro
priate service, and 

"(4) major increases in hospital capital 
stock (and preparatory exuenses) granted 
an exception by the Secretary under sub
section (c) . 

" (c) The Secretary may, on request of 
a State, grant an exception for a proposed 
major increase in hospital capital stock (and 
preparatory expenses) in a State -

"(1) In an emergency situation, or 
"(2) needed to assist in serving individ

uals residing in other States. 
The Secretary may not grant exceptions for 
any calendar year totallng more than 10 
percent of the national limit promulgated 
under section 1504(a) for that year.". 

(e) Section 1532(b) (2) of that Act Is 
amended by striking out "ninety days" and 
inserting instead "fifteen months." 

MODIFICATION IN THE SOCIAL SECURITY ACT 
PROGRAM FOR LIMITING FEDERAL PABTICIPA• 
TION FOR CAPITAL EXPENDITURES 

SEc. 203. (a) Subsections (a) through (e) 
of section 1122 of the Social security Act are 
amended to read as follows: 

"SEc. 1122. (a) The purpose of this section 
is to assure tha.t Federal funds appropriated 
under title V, XVlli, or XIX are not used to 
support unnecessary capital expenditures 
made by, or on behalf of, or to support un
necessary new institutional health services 
furnished through, health care !ac111t1es (as 
defined in regulations prescribed under title 
XV of the Public Health Service ACit) that 
are reimbursed under any o! those titles, 
and that, to the enent possible, reimburse
ment under those titles shall be supportive 
of planning activities with respect to health 
services and fa.c111UE'S in the various Sta.tE:S. 

"(b) The Secretary shall make e.n agree
ment with the chief executive omcer of each 
State (as defined in section 2(f) o! the Pub
llc Health Service Act) that does not have 
a certificate o! need program meeting the 
requirements of title XV of that Act (as 
amended by the National Health Plan Act), 
but that does have a State health planning 
and development agency designated under 
section 1521 of that Act that is able and will
ing t.o carry out a. report of need program 
as described in this subsection. The agree
ment shall provide that the agency shall 
carry out a. report o! need program that 
meets the requirements of a certificate of 
need program under title .XV of that Act 
(as a.mended by the National Health Plan 
Act) , except tha.t, instead of prov!.d.lng that 
only those new institutional health services 
proposed to be offered or developed, or in
creases in health care !aciUty capital stock 
or changes in health care !a.c111ty bed func
tion proposed to be made, that are found 
to be needed shall be offered, developed, or 
made, shall instead provide for reporting to 
the Secretary whether such services, in
creases or changes are needed. A report mak
ing a finding of need !or a major increase in 
hospital capi'ta.l stocl- (as defined in section 
1531 (7) of that A~t) shall be subject to the 
State limit prescribed in section 1528(b) of 
that Aot. 

"(c) I! a. State has neither a certlflca.te of 
need program th81t meets the requirements 
of title .XV of that Act (as amended by the 
National Health Plan Aot), nor & report of 
need program described in subsection (b), 
the Secretary may determine the need in 
the State !or such services, increases, and 
changes as would be subject to such a cer
tlflcate of need program. 

"(d) (1) Federal payments n:ay not be 
made under title V, XVIll, or XIX, with re
spect to new institutional health services 
(as defined ln sectio~ 1531 ( 5) of the Publlc 
Health Service Act) offered or developed in 
a State unless those services have been found 
to be needed under a certlflca.te of need pro
gram that meets the requirements of title 
.XV of that Aot (as a.:r:nended by the National 
Health Plan Act), under e. report of need 
program described in subseCition (b), or by 
the Secretary under subsection (c) . 

"(2) The Secretary, in determining Fed
eral payments to be made under title V, 
xvrn, or XIX, shall exclude an amount 
equal to ten times any amount that is at
tributable to depreciation, interest on bor
rowed funds, a return on equity capital (in 
th"' case of proprietary !a.c111t1es), rental ex
pe'nses, or other expenses related to an in
crease in health care !ac111ty capital stock 
(as defined in section 1531 (6) of the Public 
Health Service Act) or a change in health 
care facility bed function, unless the in
crease or change ha.s been found to be needed 
under a certificate of need program that 
meets the requirements of title XV of that 
Act (as amended by the National He&lth 
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Plan Act) , under a report o! need program 
described in subsection (b) , or by the Sec
retary under subsection (c). 

"(e) Any person dissatisfied with a de
termination by the Secretary under sub
section (d) (2) may, within six months fol
lowing notification of the determination, re
quest. the Secretary to reconsider the deter
mination. A determination by the Secretary 
under subsection (d) (2) shall not be subject 
to administrative or judicial review.". 

(b) Subsections (!) through (h) o! that 
section are repealed. 

(c) (1) Subsection (i) (1) of that section 
is amended by striking out "in the prepara
tion of general regulations to carry out the 
purposes of this section and". 

(2) Subsection (i) of that section la re
designated as subsection (f). 
LIMIT AND MORATORIUM FOR CERTAIN MAJOR 

INCREASES IN HOSP1TAL CAPITAL ~TOCK 

SEC. 204. (a) The Secret8.ry, within· three 
months of ~~actnierit of this Act, ·arter con
sulting . as approprlate with State health 
planning and development agencies desig
nated under section 1521 o! the Publle 
Health Service Act, and with health sys
tems agencies designated under section 1515 
of that Act, shall estimate the number and 
value of major increases in hospital capital 
atock contracted for, or actually begun, in 
calendar years 1977 through 1979 but before 
enactment of this Act, r.nd of proposed 
major increases in capital stock to which 
this section applies, in each State in each 
of the following categories: 

( 1) increases needed to eliminate or pre
vent imminent safety hazards as defined by 
Federal, State, or local fire, bulldings, or life 
snfety codes or regulations, or to avoid non
compliance with State or voluntary llcensure 
or accreditation standards, 

(2) increases (other than those described 
in paragraph ( 1) ) that will not result in 
fin increase in the number o! short term 
non-Federal hospital beds, and 

(3) increases other than those described 
In paragraphs (1) and (2). 
Based on the above estimates, and on any 
other relevant information, the Secretary 
shall allocate to each State (as defined in 
section 2(f) of that Act) a maximum dollar 
amount !or all major increases In hospital 
capital stock 1n the State a maximum dollar 
amount for such major increases de
scribed in paragraphs (2) and (3), and a 
maximum dollar amount for such major in
creases described in paragraph (3), to which 
this section applies. The Secretary, 1n allo
cating amounts as described in the preceding 
sentence, shall take Into account the rela
tively greater Importance of major increases 
i~ hospital capital stock described 1n para
graph ( 1) over those described In paragraph 
(2), and of those described 1n paragraph (2) 
over those described In paragraph (3). 

(b) The Secretary shall request each State 
health planning and development agency 
designated under section 1521 o! that Act to 
recommend, !or each category of major in
creases 1n hospital capital stock 1n the State 
to which this section applies, which increases 
(w1th1n the appllcable allocatton) should be 
approved. The Secre-tary shall approve in
creases recommended !or approval by a State 
agency (within this applicable allocation): 
the Secretary shall determine, based on such 
criteria as he finds appropriate, whether to 
approve Increases (within an a.ppllcable allo
cation) for which a State agency has not 
submitted recommendations. 

(c) The Secretary, 1n determining the Fed
eral payments to be made under title v, 
xvm. or XIX o! the Social Security Act, 
shall exclude an amount equal to ten times 
any amount that is attributable to depreci
ation, interest on borrowed funds, a return 
on equity capital (lilt the case of proprietary 
fac111ties), rental expenses, or other expenses 

related to a. major increase in hospital cap
ital stock to which this section applies 
(whether or not a certificate of ne-ed or other 
document has previously been. issued for that 
increase) , 1! th81t increase- ( 1) was contracted 
for, or acutally begun, before the ninety-first 
da.y after the date of enactment of this Act, 
or (2) was n,ot approved. by the Secretary 
under subsection (b). 

(d) This section applies to major increases 
In hospital stock contracted for, or actually 
begun, after the enactment of this Act, 
that--

(1) are contracted for, or actually begun, 
before 1980, or 

(2) have been (A) authorized under a cer
tificate of need issued before 19-80 under a 
certificate of need program meeting the re
quirements of title XV of t.he Public Health 
Service Act (as in effect at the time of is
suance}, or (B) determined before 1980 by 
the Secretary under section 1122 (b} of the 
Social Security Act (as in effect at the time 
of the determination) not to require reduced 
reimbursement under that Act. 

(e) For purposes of this section-
(1) the term 'major increase in hospital 

capital stock' has the meaning assigned by 
section 1531 (7} of the Public· Health Service 
Act (as amended by this Act), ·and 

(2) the term 'Secretary' means the Sec
retary of Health, Education, and Welfare. 

EFFECTIVE DATES 

SEc. 205. (a) Subsections (a) through (d) 
of section 202 are effective with· respect to a 
certificate of need program in a State (as 
defined in section 2 (f) of the Public Health 
Service Act} as of the first calendar month 
beginning after the close of the ,first regular 
session of the State legislature ;that begins 
a!ter enactment of this Act. ' 

(b) Section 203 is effective with respect to · 
any new institutional health services, any 
increase in health care facllity capital stock, 
and any change in health care facility bed 
function, contracted for, or actually begun, 
after calendar year 1979, unless (1) author
ized under a certificate of need issued before 
1980 under a certlfl.cate of need program 
meeting the requirements o! title. XV of the 
Public Health Service Act (as in effect at 
the time of issuance) , or (2) determined be
fore 1980 by the Secretary o! Health, Educa
tion, and Welfare under section 1122 (b) of 
the Social Security Act (as !in effect at the 
time of the determination) not to require 
reduced reimbursement under that Act. 

( c} This title 1s otherwise effective as of 
the date of enactment. 

SUMMARY 01' THE PaOI'OSED NATIONAL HEALTH 
PLAN ACT 

Section 1. Short Title and Table of Con
tents. The draft b111 would be cited as the 
"National Health Plan Act". 

See. 2. Findings. The Congress would ftnd 
that--

The current health care system in the 
United States ts costly and inetftcient, and 
does not provide needed health services to all 
Americans, 

Mllllons of Americans lack Insurance cov
erage !or basic health services and protection 
against the rising cost o! major lllness, 

As a result, the national health ts seriously 
and adversely a1fected and this in turn seri
ously affects the genera.! welfare, 

To protect the national health and, conse
quently, the general welfare, it is necessary 
to assure that adequate health care !or a.U 
Americans is available and a1forda.ble, 

To require &dequate protection against the 
costs of needed health care only for employ
ees engaged In interstate commerce would 
impose an unreasonable burden on that 
commerce and would not deal effectively 
with the overall problem of health care 1n 
the United States, and 

A program to require all employers to pro
vide adequate protection to their employees 
against the costs of needed health care, to 
require self-employed persons to obtain such 
protection, to provide for governmental pro
tectJlon against the costs of nec~sa.ry health 
care for the poor, the aged, and the disabled. 
and to provide guaranteed access to such care 
to all others, would effectively deal with the 
overall proble-m of health care financing in 
the United States. 

Sec. 3. Purposes of Act. The purposes of the 
draft bill would be to-

Establish a national progra.m of protection 
against medical expenses for all Americans, 

Improve the quality of health care pro
vided to Americans, and espeCilally to the 
poor, to mothers, and to children, by IIrerea.s
ing the availabllity and continuity of care 
and by emphasizing preventive health 
measures, 

Reduce inflation in the health care indus
try by reducing unnecessary health care 
spending, while providing fair compensation 
to those who furnish health care, 

Establish the foundation upon which a 
universal and comprehensive national health 
program can be bwlt, 

Preserve and build on the strengths of our 
mixed publlc and private system by providing 
health benefits through both private em
ployers and the Federal government, and by 
utilizing the resources and expertise of the 
private insurance industry and other por
tions of the private sector, 

Assure full public accountabllity of all as
pects of the plan and its operations, and pro
vide for consumer representation in the ue
velopment and operation of the plan, 

Assure that all Americans have freedom of 
choice in their selection of physicians and 
other providers of health care (unless an in
dividual voluntarily agrees to limit his choice 
of providers by enrolling with certain kinds 
of health care plans), 

Effect savings from Increased efficiency, 
Encourage competition In the health care 

system through the growth of prepaid ar
rangements and other measures to stimulate 
greater efficiency and cost consciousness, and 

Provide for health systems reform, espe
cially with regard to the reduction of excess 
capacity in bospitllils, and enhance Federal 
efforts to develop needed health resources. 

Sec. 4. Structure o! National Health Plan. 
The National Health Plan would carry out 

!ts purposes for the benefit o! individuals 
Who live or work in the United States 
through three major structural elements: 

1. health insurance require-d to be pro
vided by all employers to employees and 
their !ammes, 

2. Healthcare, a Federal health insurance 
program for the ag-ed, disabled, poor, and for 
other Individuals Who cannot obtain health 
insurance elsewhere, and 

3. health systems reform, designed to en
hance competition ln the health care system, 
reduce excess capacity 1n hospitals, and im
prove access to essential health resources. 

TITLE I-PROTECTION AGAINST MmiCAL 
EXPENSES 

sec. 101. National Health Plan. The current 
provisions of title xvm of the Social S~cu:. 
rity Act (Medicare) would be replace~ with a 
much broader National Health Plan. The pro
visions of the National Health Plan (the new 
title XVITI) would be as follows: 

Part A-Benefit:~ 
Sec. 1801. Scope of Coverage. The National 

Health Plan would cover the following kinds 
of items and services needed in relation to 
disease. injury, or malformation: 

Inpatient hospital items and services; 
Inpatient skilled nursing items and serv

ices; 
Home health items and services; 
Physician's services; and 
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Outpatient physical therapy services (fur

nished under a physician's plan). 
The following items as specified by a physi

cian: 
Supplies furnished as an incident to a 

pnysician's professional services; 
Diagnostic tests; 
X-ray and related items; 
Devices used for the reduction of fractures 

or dislocations; 
Durable medical equipment; 
Prosthetic devices (other than dental) ; 
Colostomy care supplies; 
Braces; 
Blood; 
Body organs; 
Allergen extracts; 
Portable devices for monitoring cardiac 

failure and portable respirators; 
Dialysis items for chronic renal disease; 
Items and services furnished by physician 

assistants and similar personnel at outpa
tient !acllities; 

X-ray and related services; 
Ambulance services; and 
Chiropractor's services ordered by a physi

cian. 
The National Health Plan would also cover 

the following kinds of items and services 
needed for the maintenance of good health: 

Family planning items and services; 
Immunizations; 
Items and services related to pregnancy, 

to delivery, to care of a child through one 
year after birth, or to care of a women 
through 60 days after termination of preg
nancy, 

Items and services !or individuals under 
18 years of age as prescribed by the Secre
tary; and 

Dental, vision, and hearing items and serv
ices !or individuals under 18 years of age 
who are entitled to benefits under Health
care (the Federal health insurance program) 
due to the low income level of their famlly. 

Sec. 1802. Exclusions !rom Coverage. The 
National Health Plan would not cover certain 
items and services: 

Dental items and services (other tha.n oral 
surgery in case of accident or malformation) , 
eyeglasses and related ex¥ninations, and 
hearing aids and related examinations (ex
cept as provided above for individuals under 
18 years of age from low-income families); 

Personal comfort items that are not sup
plied to all patients or that do not promote 
higher quality of care; 

Cosmetic surgery, (except as required for 
the prompt repair of accidental injury or for 
improvement of a malformed body member); 

Items and services furnished by the indi-
vidual's relatives; -

Items and services for certa.tn foot condi
tions; 

Surgery performed by a physician who 1s 
neither board certified nor board ellgible, ex
cept a.s provided by the Secretary in regula
tions; 

Diagnostic tests for occupational or en
vironmental diseases, except a.s provided by 
the Secretary in regulations; 

Elective surgery, except as provided by the 
Secretary in regulations; 

Items and services not certified by a phy
sician as needed; 

Custodial care; a.nd 
Items and services furnished by the Vet

erans' Administration to disabled veterans 
for a m111tary service-connected disablllty. 

Limitations (such 88 coinsurance a.nd 
deductibles) on payment for items and serv
ices required to be covered by the employer 
plans, or for which Healthcare may make 
payment, are descrtbed in sections 1813 and 
1833. 

Part B-Healt1" imurance through 
employment 

Sec. 1811. Provision of Coverage and 
Related Benefits. Every employer would be 

required to provide to each employee. and 
to the employee's spouse and dependent 
children, coverage under a qualtfled plan 
certtfled under section 1813 (or under 
Healthcare) . This requirement would not 
apply with respect to individuals for whom 
another employer proVlded -cove_~age. Employ
ers would continue to be requir~d. as under 
current la.'W, to offer employ,ees · the choice 
of enr,olUng' ':Vit~ . a bealt~ matJ:ltenance·orga
nl~tion. E~ployera could not t>ffer any 
hett,lth bene-ttt (wb~ther or ·not part of a 
q.u~~tfied plan) to 'any employee ~ess they 
o~ered the ·same benefit to all employees ·in 
the .:same geographic ~a. 

&c. 1812. Premltim Payments. The 
employer would be responsible !or assuring 
~a:~~ent · of ·premiums tor qUallfled plans. An 
employer . could not require· any employee 
covered upder· the qu~lW~d plan ·that the 
·empJt>yer '~esign~ted as-Jits · pr~a.ry plan tor 
under Health:care) to PI'Y ·more than 25 per
cent of that ,portion of the premiums for 
himself and· his .tamlly members attributable 
to the mlnlmum benefits required. The 
employer's share of the premium for every 
employee family would be the same as the 
employer's share of the premium for a 
!amlly of that size and composition under 
th~ primary plan. Where an employee chose 
lower cost coverage for which the total 
premium was l~ss than the employer's share 
under the primary plan, the employee would 
be entitled to compensation equal to the 
difference in cash or· !rlnge benefits. 

Sec. 1813. Certtflcation of Quallfted Plans. 
The Secretary would be required to certify 
any health insurance plan which met certain 
requirements, including the following: 

Coverage: The plan would have to cover 
all items and services - (without any exclu
sions or wa.iting. period) covered by the 
Nationa.l Health Plan when (1) furnlehed by 
a certified provider (unless the Secretary 
waived this requirement). or (2) in an 
emergency. Coverage would be required to 
be provided at rates of payment which 
assured access to and qualtty of care equal 
to that afforded under Healthcare. Rates of 
payment tor pregnancy-related care and for 
chUdren under one year of age would be 
specified by the Secretanr. 

Period of coverage and cost sharing: Total 
premiums, cOinsurance, and deductlbles !or 
the family members of any employee could 
not exceed $2,500 (indexed from 1980) for 
any annual period ending before September 
30, 1983 (or a smaller amount prorated for 
a shorter period). and for annual periods 
ending after September 29, 1983, $2,500 fur
ther indexed to reflect the annual increase in 
per capita health expenses in the United 
States. 

Payments for certain items and services 
furnished to an individual in excess of the 
maximum covera.ge under H~lthcare would 
not be taken into account in determining the 
above limitation. These items are inpatient 
sk111ed nursing items and services in excess 
of 100 days annually, inpatient mental health 
benefits in excess of 30 da.ys annually, out
patient mental health benefits in excess of 
$1,000 annually, and home health visits in 
excess of 200 annually. 

The plan would have to provide coverage, 
without additional premium, !or at lea.St 90 
days for any individual who ceMes to be a.n 
employee family member (including the em
ployee), and provide for a contHmatton pol
icy, at the option of any family member (in
cluding the employees) whose cove-rage under 
the plan had expired, !or which the premium 
could be no greater than 125 percent o{ the 
premium charged under the plan !or a fam
ily unit of that size and composition, and· 
a1tording at least the minimum benefits re
quired for a qual11led plan. 

Payments !or certain items and services: 
Payments for services of a hospital-based 
physician furnished by or in an institution 

or outpatient fac111ty could be made only 
to the institution or faclllty. 

Professional standards review: The plan 
would be required to participate in the pro
fessional standards review program and share 
in its costs, but determinations under that 
program would be advisory rather than 
mandatory. 

sec. 1814. Certification of qualified plan 
a.,dmlnlstrators. The secretary would be re
q~J.red , . to certl!y a.s an ac1m1nlstrator of a 
Cluallfl~ p~n an entity able to do so which 
ag~eed' to, pro~ct privacy of a patient rec
ords; to; provtde to the Secretary and ita 

,enrollees 'req\llred inJormation, including 
paymep't ra'te5': ~d a· Ilst of participating 

,php1cjan8, . B#d -~~ees5 to records; to provide 
· ,reqUi~ · g~.tevance; c&nd appeal procedures; 
--n~t: to•:tequ~e :an' employer to purchase add'l
tlon;aJ. insurance a.s a condition of purchasing 
a q1;1allft~d J?.tan;'·· to ·-set pre~ums for small 
'gr()U.p$ 't>n ~ ·community t"teif.basts; to meet 
ce.rt~in requirements 'de£.igned to assure sol
vency; to maintain a reMonable ratio of 
premiums charged to benefits paid; and to 
meet requirements designed to prevent phy
-sician control of the entity. 

Sec. 1815. Voluntary reinsurance program. 
This section would establish a Health Re
insurance Fund to assist in ensuring the 
solvency of quallfled plans. 

Sec. 1816. Federal Insolvency Program and 
Report. This section would provide !or a re
port to the Congress, by October 31, 1982, on 
the adequacy of State programs for assuring 
the solvency of health insurers, and would 
authorize the Secretary, 1! he found that any 
State did not have an adequate program, to 
establish a Federal insolvency program for 
that State. 

Sec. 1817. Insurance Standards Advisory 
Board. The Secretary would be directed to 
establish an Insurance Standards Advisory 
Board. Five board members would represent 
administrators of qualified plans, five would 
represent Federal and State agencies con
cerned with health insurance, and five would 
represent consumers. A consumer member 
would be chairman. 

sec. 1818. Employer subsidy. Any employer 
whose premium payments attributable to the 
minimum benefits required by :part B ex
ceeded 5 percent of the employer's payroll 
would receive a subsidy from the Healthcare 
Trust Fund equal to the difference, to the 
extent found reasonable by the secretary. 

Sec. 1819. Revocation of certification. The 
Secretary would be authorized, after giving 
reasonable notice, to revoke certlflcation of 
plans or plan administrators which he found 
no longer met all appllcable conditions of 
certification. 

Sec. 1820. Penalties for Non-Participation 
and Non-compllance. Any employer who 
failed to comply with the requirement to 
provide coverage to employees anc;l fam111es, 
or who !alled to make the same coverage 
avallable to all employees in the same geo
graphic area, would be subject, for each 
month of non-<:ompliance, to a penalty Qf 
150 percent of the monthly Healthcar_& pre
mium multiplied by the number of indi
viduals affected. 

The Secretary could not assess a penalty 
against an employer until after giving writ
ten notice and opportunity for a hearing on 
the record. Penalties imposed coul4 be re
covered in a clvll action in United States 
district court. An employer could obtain a re
view of the Secretary's determination 1n 
United States district court. State and local 
governments would have to comply with the 
provisions of this part as a condition of re
ceiving Federal funds used to provide com
pensation to State and local government 
employees. 

sec. 1821. Specia.l Provisions !or the Fed· 
eral Government. Certain special rules would 
apply to the Federal government. In particu
lar, each Federal employee system would. be 
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responsible to assure that it was complying 
with the requirements of this part. 

Sec. 1822. Special Provisions for Territorial 
Health Systems. The public health system 
of Puerto Rico (and of other territories) 
could act as a qualified health plan without 
meeting certain of the requirements for such 
plans, 

Part C-Healthcare 
Sec. 1831. Entitlement to Benefits. 
Sec. 1832. Employer Agreements !or Health

care Benefits. 
Sec. 1833. Cost Sharing. 
Sec. 1834. Amount of Premiums. 

These sections would provide the condi
tions of eligibility for Healthcare, the 
amounts of premiums, deductibles, and coin
surance, and covered services and exclusions 
from coverage for each group of persons en
titled to Healthcare benefits. 

General exclusions from coverage: 
Certain general limitations would apply to 

the coverage of all individuals entitled to 
Healthcare benefits. 

No payment would be made for inpatient 
skllled nursing care furnished to an individ
ual beyond 100 days in a calendar year. 

No payment would be made for inpatient 
hospital items and services furnished an in
dividual with a primary diagnosis of a mental 
or nervous condition, alcoholism, or drug 
abuse, beyond 30 days in a calendar year. 

Healthcare benefits with respect to outpa
tient care furnished an individual with a 
primary diagnosis of a mental or nervous 
condition, alcoholism, or drug abuse would 
be limited to $1,000 per calendar year. 

No payment would be made for home health 
visits for an individual beyond 200 visits in 
a calendar year. 

Aged and disabled individuals and certain 
individuals with end stage renal disease: 

Individuals age 65 and older, and disabled 
individuals, entitled to Old Age, Survivors, 
and Disablllty Insurance (OASDI) benefits 
under title II of the Social Security Act or 
under the Railroad Retirement Act, and cer
tain individuals not eligible for such cash as
sistance who are medically determined to 
have end stage renal disease (ESRD) would 
be eligible for Healthcare benefits. (These 
are the same types of individuals who are 
currently entitled to Medicare benefits.) 

The premium !or these individuals would 
be $8.70 (indexed from 1980) per month for 
the last three months of calendar year 1982, 
and an amount thereafter as increased an
nually to reflect the increase in per capita 
health expenses in the United States. 

These individuals would be required to pay 
the following deductible and coinsurance 
amounts for covered services for each cal
endar year: 

The cost of the first day of inpatient care; 
One-eighrth of the above amount for each 

day of inpatient skilled nursing care after 20 
days; and 

For items and services other than inpatient 
hospital care, inpatient skilled nursing care, 
and home health care-$60 (indexed from 
1980) for calendar year 1983, increased an
nually thereafter to reflect the increase in 
per capita. heaLth expenses in the United 
States, plus 20 percent coinsurance for 
amounts above the first $60. 

There would be no deductible or coinsur
ance for costs related to pregnancy or for 
items and services furnished to a. child under 
one year of age. 

Healthcare would pay 100 percent of costs 
after an individual in this group was liable 
for amounts in a calendar year, for premi
ums, coinsurance, and deductibles, of more 
than $312 (indexed from 1980) for the last 
quarter of 1982, $1,250 (indexed from 1980) 
for 1983, or such larger amounts tor sub
sequent years as increased annually to re
flect the increase in per capita health expend
itures in the United States. 

CXXV--1641-Pa.rt 20 

Low-income individuals: 
Three m~thods would be provided whereby 

low-income individuals could establish en
titlement to Health-care benefits. 

Individuals at or below 55 percent of the 
poverty level would be entitled to Health
care benefits. 

Individuals eligible !or cash assistance un
der a. State plan under title I, X, XIV, XVI, 
or part A of title IV of the Social Security Act, 
or supplemental security income under title 
XVI of that Act, who were residents of a 
State participating (if eligible) in the Medic
aid program under title XIX, would be en
titled to Healthcare benefits. 

Individuals would also qualify !or Health
care benefits who "spend down" their income 
as follows: 

The individual's or family's annual income 
would be reduced by (i) work-related child 
care expenses of up to $160 (indexed as under 
the Administration's proposed welfare re
forms) per month, (11) 20 percent or earned 
lncome, and (iii) medical expenses (includ
ing, premiums) for care which would be 
covered by Healthcare, up to the amount 
which would be paid by Healthcare. 

Individuals or families would be eligible 
for Healthcare if their income, so reduced, 
was at or below either (i) 55 percent of the 
poverty level, or (11) the income standard 
for eligib111ty of that individual or family 
under the State's Medicaid plan. 

Low income individuals who estabUshed 
ellglb111ty for Healthca.re under any test 
would not be subject to any premiums, de
ductibles, or coinsurance. 

Individual buy-in: 
Any United States citizen, and any allen 

lawfully and permanently residing in the 
United States, would be permitted to pur
chase either catastrophic coverage or cover
age for costs related to pregnancy and care 
of infants under one year of age, or both. 

The premiums for these individuals would 
be set by the Secretary, using a community 
rating system. Premiums for pregnancy-re
lated care and infant care would be designed 
to cover in the aggregate 25 percent of the 
cost of such care; premiums for all other 
care would 'be designed to cover in the aggre
gate the full cost of such care (excluding in 
either case the costs for disabled or aged 
individuals). 

Pregnancy-related care and infant care 
would be subject to no deductible or coin
surance requirements . For individuals who 
purchased the catastrophic coverage, Health
care would pay 100 percent of costs !or 
covered services after the individual was 
liable for amounts (including amounts for 
covered family members) !or covered care 
for which no private insuror was liable to pay, 
of more than $625 (indexed !rom 1980) for 
the last quarter of 1982, $2,500 (indexed from 
1980) for 1983, and such larger amount for 
subsequent years as increased annually to 
reflect the increase in per capita health care 
costs in the United States. 

Individuals covered through employer 
buy-in; Other individuals entitled to em
ployment-related coverage: 

Employers could satisfy the minimum re
quirements of part B to provide catastrophic 
pregnancy-related, and infant health cover
age by buying Healthcare coverage for em
ployees and their families. 

The premiums to be paid to the Secretary 
by an employer with more than 9 employees 
in a. geographic area would be equal to five 
percent of the employer's payroll for covered 
employees. The premiums to be paid to the 
Secretary by an employer with fewer than 
10 employees in a geographic area would be 
the lesser of five percent of the payroll for 
covered employees or the · amount of premi
ums for individuals buying into Health care 
determined by the Secretary using a com
munity rating system. 

The portion of the premium to be paid by 

the employee would be determined by tho 
employer as for any other employer plan 
under par.t B (see section 1812). 

The coverage, coinsurance, and deductible 
requirements for individuals covered 
through employer buy-in would be the same 
as for individuals buying in. 

Heal thcare coverage would be provided to 
all individuals entitled to employment
related health insurance under part B who 
were not provided coverage under such an 
employer plan. 

Sec. 1835. Payment of Premiums. Premi
ums for individuals receiving monthly pay
ments under title II of the Social Security 
Act or the Railroad Retirement Act would 
be deducted from these monthly payments, 
and transferred from the appropriate trust 
funds or other accounts to the Healthcare 
Trust Fund. Where such monthly payments 
would be insufficient to cover the premium, 
the individual would pay the difference di
rectly to the Secretary. Healthcare premiums 
payable by or on behalf of other individuals 
would be paid as prescribed by the Secretary 
in regulations. 

Sec. 1836. Healthcare Trust Fund. This sec
tion would create a. Healthcare Trust Fund. 
This section contains provisions substan
tially identical to the provisions of section 
1817 of current law (establishing a Hospital 
Insurance Trust Fund). 

In addition, this section would provide 
for participation. by States which chose to 
participate in Medicaid in the Healthcare 
costs attributable to care for the low in
come population. The States' share would 
approximate 90 percent of what they would 
pay under Medicaid 1f this bill were not 
enacted. For the first two years of Health
care, the States' share would be based on 
estimated Medicaid costs determined on the 
basis of a projection of actual Medicaid costs 
in the year prior to implementation of 
Healthcare. For the third and subsequent 
years, States would pay a. portion of actual 
Healthcare costs for the low income popu
lation; the costs to be shared would ex
clude costs attributable to expansion of 
eligibility and benefits and to upgrading of 
fees. The States' matching rate for the re
maining costs would be 90 percent of the 
Medicaid matching rate. 

States eligible to participate in Medicaid 
(and in the costs of Healthcare) which chose 
not to do so would lose e11gib111ty for Fed
eral funds under title V and XX of the So
cial Security Act and for any program for 
delivery of health care services under the 
Public Health Service Act. 

Provisions of section 1836, combined with 
amendments to sections 1108 and 1902 of the 
social Security Act, would establish specific 
limits on Federal funding in the territories. 
The combined total of Federal funds paid 
for fiscal year 1982 or any succeeding fiscal 
year for Healthcare services to poor individ
uals and for Medicaid services under title 
XIX. could not exceed $120,000,000 for Puerto 
Rico, $4,000,000 each for Guam and the 
Virgin Islands, and $800,000 for the North
ern Mariana Islands. 

sec. 1837. Payments to Providers. Pro
viders of hospital services would be reim-
1bursed on the basis of reasonable cost, 
using the same method as provided under 
title XVIII of current law, but limited by 
the Administration's proposals for reform 
of hospital reimbursement as contained in 
its separate bill, the "Hospital Cost Con
tainment Act of 1979." 

Payment for inpatient skilled nursing 
items and services and for home health 
items and services could be either on the 
basis of reasonable cost or on the basis of 
prospectively set rates. 

Payment for outpatient services would be 
on the basis of a. prospectively set, all
inclusive rate per visit. 

-
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Payment for physicians' serv~es would be 
on the basis of a. fee schedule. 

Payment for all other covered items and 
services would be made on such basis as the 
Secretary found reasonable. 

Sec. 1838. Use of Public and Private 
Entities for Administration of Benefits. The 
provisions of this section are substantially 
the same as section 1842 of current law, as 
proposed to be amended by the separate 
Administration bill, the "Medica.re and 
Medicaid Amendments o! 1979". Providers of 
services would no longer have the right to 
nominate specific organizations to process 
Medicare claims, contracts could be entered 
into with any public or private entity, and 
all contracts would be subject to the same 
competition requirements as are other Fed
eral contracts. 

Sec. 1839. Payments to Health Mainte
nance Organizations. This section wauld re
place the present provisions of law under 
which a health maintenance organization 
(HMO) may contract for Medicare reim
bursement on either a. cost or a risk basis; 
the existing risk basis reimbursement au
thority has not been acceptable to HMOs 
and has been used only once. Under the new 
method, liMOs would be paid, on a pros
pective basis, 95 percent of the amounts the 
Secretary estimates would be paid for 
Hea.lthcare services furnished by entitles 
other than HMOs. The Secretary would also 
estimate the amount that the HMO would 
charge its Healthcare members if that 
amount were determined by using a com
munity rating system, adjusted for utiliza
tion chara.cteristics of Healthcare bene
ficiaries. If that amount were lower than 
the Healthcare reimbursement rate , the 
HMO would have to return the difference 
to its members entitled to Healthcare in a 
specified order of reduced payments and 
extra. services. Services not furnished by or 
through the HMO could not be paid for by 
Healthcare. The draft blll would also require 
at least 50 percent of an HMO's membership 
to consist of individuals who were not 
Healthcare beneficiaries; the Secretary, how
ever, would waive this requirement in cir
cumstances which he found warranted spe
cial consideration. 

Sec. 1840. Provider Reimbursement Review 
Board. This section is substantia.lly the same 
as section 1878 of current la.w. 

Sec. 1841. Determination of Eligibility and 
Benefits; Notice and Opportunity for Hear
ing. This section would provide safeguards of 
individual rights under Healthcare. Proce
dures would be required to assure that indi
viduals wishing to apply for coverage would 
have an opportunity to do so; that determi
nations of eligib111ty would be made and no
tice of such determinations would be given 
promptly; and that individuals found in
eligible for benefits would be afforded a fair 
hearing. Other procedural safeguards would 
also be included. 

Part D-Provisions of items and services 
Sections 1851 through 1853 would state the 

requirements for certification as a provider 
of heal tn care i terns and services covered 
under the National Health Plan. All providers 
(including physicians and other individuals 
practitioners) would have to be certified in 
order to participate in Healthcare. 

Sec. 1851. Certification by Secretary. In 
order to be certified as a provider, an entity 
(including an individual) would have to 
meet the general requirements in section 1852 
and to file with the Secretary a provider 
agreement under section 1854; a provider of 
inpatient hospital, inpatient skilled nursing, 
and home health care would also have to 
meet the applicable specific requirements of 
section 1853. Special provisions would apply 
to territorial public health systems and the 
Veterans' Administration. 

Sec. 1852. General Findings. Before certi
fying any provider of items and services 

under the National Health Plan, the Secre
tary would have to find that the provider 
( 1) was able to furnish the items and serv
ices, (2) was legally permitted to do so, (3) 
was either (A) located in the United States 
or (B) located in Canada or Mexico and more 
accessible to some individuals eligible for 
benefits than any certified provider located 
in the United States, and (4) met other re
quirements found by the Secretary to be 
necessa.ry for health and safety. 

Sec. 1853. Specific Findings. This section 
would provide specific requirements which 
must be met by providers of inpatient hos
pital care, inpatient skilled nursing care, and 
home health services. 

All of these providers would have to meet 
certain requirements with respect to poli
cies and procedures, maintenance of patient 
records, overall plan and budget, and dis
closure of ownership. Providers of inpatient 
hospital and inpatient skilled nursing care 
would have to meet certain requirements 
with respect to staffing, physician supervi
sion of patient care, and utilization review. 
Providers of inpatient skilled nursing care 
would also have to meet requirements with 
respect to compliance with the Life Safety 
Code, medical review of the necessity of 
patient care, and accounting for patients' 
personal funds. The Secretary would be au
thorized to waive the requirements for 24-
hour nursing services in skilled nursing facil
ities with respect to facilities in rural areas 
in certain circumstances. 

Sec. 1854. Provider Agreements. This sec
tion would specify the terms t h"l.t must be 
inc1uded in each provider agreement. 

Any provider of items and services under 
Healthcare would have to file with the Sec
retary an agreement ( 1) not to charge for 
any care provided under Health care for 
which Healthcare could make payment; (2) 
not to require any individual entitled to 
benefits under Healthcare or under an em
ployer plan under Part B to pay for non
covered items or services as a condition of 
receiving covered items and services; (3) to 
provide to the Secretary necessary informa
tion, reports, and access to records; (4) to 
furnish items and services to individuals 
without discrimination on the basis of race, 
sex, religion, national origin, disability, or 
enrollment in Healthcare; (5) to continue 
to meet certification requirements; and (6) 
to give reasonable notice before terminating 
the agreement. 

Sec. 1855. Revocation of Certification. The 
Secretary would be authorized to revoke cer
tification for failure of a provider to con
tinue to meet the requirements of section 
1852, 1853, or 1854. The Secretary would also 
be a.uthorlzed to impose less severe sanc
tions, where he found that continuation of 
a. provider agreement would not jeopardize 
the heatlh or safety of patients. 

Sec. 1856. Federal Certification of Certain 
Health Care Pra.ctioners. The Secretary 
could certify physician assistants and other 
health professionals to practice in out
patient fac111ties certified as Healthcare pro
viders, despite any State or local law to the 
contrary. 

Part E-General provisions 
Sec. 1861. Definitions. This section would 

provide definitions of terms used in title 
XVIII. 

Sec. 1862. Penalties for Fraud. This sec
tion would provide for criminal penalties of 
up to $25,000 and imprisonment for U? to 
five years as sanctions against anyone seeking 
by fraud or abuse to obtain benefits or pay
ment under the National Health Plan. 

Sec. 1863. Regulations . The Secretary could 
promulgate regulations as necessary for the 
administration of the National Health Plan. 

Sec. 1864. Administration. The Secretary 
would be authorized to carry out various 
parts of the National Health Plan directly or 
by contract. 

Sec. 1865. Studies and Recommendations. 
The Secretary would be required to carry on 
studies and develop recommendations for the 
Congress with respect to the health care of 
the American people. The Secretary would 
also be required to make a continuing study 
of and to report annually to the Congress 
concerning the operation of the National 
He&lth Plan. 

Sec. 102. Conforming Medicaid amend
ments. Services available to low-income in
dividuals under Healthca.re would no longer 
be covered under title XIX. The most im
portant services dropped from title XIX 
would be inpatient and outpatient hospital 
services, the first 100 days per year of skilled 
nursing fac111ty services, the first 200 visits 
per year of home health care services, phy
sicJ.ans' services, and rural health cUnic 
services. 

The only mandatory services under title 
XIX would be skilled nursing facility serv
ices (other than services in an institution 
for tuberculosis or mental diseases) for in
dividuals 21 years of age or older, and home 
health care services for individuals entitled 
to skilled nursing facility services. These 
services would be mandatory for all individ
uals entitled to medical assistance under the 
State Medicaid plan. 

States participating in Medicaid would no 
longer have the option under section 209(b) 
of P.L. 92-603 not to provide Medicaid cover
age to certain individuals receiving supple
mental security income benefits under title 
XVI of the Social Security Act. 

This section would also make a number of 
conforming amendments refiecting the 
amendments to title xvrn. 

Sec. 103. Amendments to the Internal 
Revenue Code. This section would simpllfy 
the medical expense deduction under section 
213 of the Internal Revenue Code of 1954. 
Medical care expenses WQUld be deduotible 
only to the extent that they exceeded 10 
percent of adjusted gross income. Only those 
expenses would be deductible which were 
of a type customarily used primarily for 
medical purposes, and which were in fact 
intended primarily for medical use of the 
taxpayer or a dependent. 

This section would also increase the earned 
income tax credit under section 43 of the 
Code. The deduction, as amended, would 
14 percent of eamed income up to $5,000, 
limited to the amount, if any, by which 
$700 exceeds 15 % of the adjusted gross in
come (or, if greater, the earned income) 
above $7,000. 

These amendments would be effective for 
taxable years beginning after December 31, 
1982. 

Sec. 104. Other Conforming Amendments. 
This section would make conforming amend
ments to the Social Security Act and the 
Public Health Service Act. In particular, all 
employers would be required to offer mem
bership in any health maintenance organiza
tion servin<;t an area in which at least 25 of 
that employer's employees resided. 

Sec. 105. Effective Dates and Transitional 
Provisions. The amendments made by the blll 
would be effective with respect to health 
care items and services furnished after Sep
tember 30, 1982. The section would provide 
for transfer as of October 1, 1982, of funds 
ln the Medicare trust funds to the Health
care Trust Fund. This section would also 
reauire that States participating in the 
Medicaid orogram on the date of enactment 
of the bill not reduce benefits or narrow 
eligibility in the period between Septem
ber 30, 1979, and October 1, 1982. 

TITLE n-HEALTH SYSTEMS REFORM 

Sec. 201. Annual National Limit for Cer
tification and Reoorts of Need for Ma1or In
creases in Hospital Capital Stock. This sec
tion would direct the Secretary to promul
gate, for calendar year 1980 and succeeding 
years, a. national limit for certificates of need 
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(and determinations of need under section 
1122 of the Social Security Act) to be issued 
in the year for major increases in hospital 
capital stock. The limit for any year would 
be three billion dollars, increased to reflect 
the increase in construction prices in the 
United States since 1979, and adjusted, if 
the Secretary finds it appropriate, for popu
lation changes. The Secretary would allocate 
the national limit among the States; the 
allocation would be based on such factors 
as h~ found appropriate. · 

Sec. 202. Modifications in Certificate of 
Need Program Requirements. This section 
would enact changes in the requirements 
for certificate of need programs. The section 
would define a "major increase in hospital 
capital stock" as the establlshment of a new 
hospital (other than a Federal hospital, long
term care hospital, psychiatric hospital, or 
health maintenance or organization hospi
tal), or an acquisition or improvement by an 
existing hospital (other than a hospital ex
cluded above) that exceeded $150,000 in 
value, would increase the number of short 
term non-Federal hospital beds, or would 
substantially change institutional health 
services offered. A certificate of need for a 
major increase in hospital capital stock 
would have to specify the maximum dollar 
amount authorized. The total value of such 
certificates issued in any year in a State 
could not exceed the amount allocated to 
the State from the national limit !or the 
year (with certain adjustments); the Secre
tary could permit exceptions to the State 
limit in emergency s ituations, or if needed 
to assist in serving individuals residing in 
other States; the total value of exceptions 
granted for a year could not exceed 10 per
cent of that year's national limit. 

This section would permit certificates of 
need authorizing an increase in the num
ber of short term non-Federal beds only if 
the number of such beds per 1,000 persons 
in the health service area was under the 
hospital bed limit !or that health service 
area, or if two existing beds would be elimi
nated for each new bed to be established. 
State health and planning agencies would 
determine the hospital bed limit for each 
health service area as part o! the State health 
plan; otherwise the limit would be 4 short 
term non-Federal hospital beds per 1.000 
individuals. 

This section would also-
Eliminate the requirement that certificate 

of need programs determine the need !or 
the establishment o! health maintenance 
organizations; 

Provide for grouping and comparative eval
uation of requests for certificates of need 
by permitting certificate of need programs 
to have 15 months, instead of only ninety 
days, to act on such requests, and 

Clarify provisions of law concerned with 
certificate of need programs. 

Sec. 203. Modification in the Social Security 
Act Program for Limiting Federal Participa
tion !or Capital Expenditures. This section 
would enact changes to section 1122 of the 
Social Security Act; that section provides !or 
reduced reimbursement under Medicare, 
Medicaid, and the Maternal and Child Health 
Program for capital expenditures found to 
be unnecessary by State planning agencies. 
Under this section-

The reductions in reimbursement for un
approved projects would be increased ten
fold; 

Requirements for State planning agencies 
in making determinations of need for proj
ects would be identical to the requirements 
!or certificate of need programs (including 
llmits on the dollar amounts authorized and 
on the number of beds per 1000 individ
uals), except that, instead of permitting or 
denying permission !or a project to proceed, 
the State agency would issue a report to the 
Secretary as to whether the project was 
needed; 

A project in a State without a section 
1122 program or a certificate of need pro
gram would be subject to the increased reim
bursement penalty (unless the Secretary 
chose to make determinations of need for 
projects in that State and approved that 
project); 

Unneeded new institutional health serv
ices would be covered under section 1122, and 

The Secretary would not have to consult 
with the National Council on Health Plan
ning and Development as to regulations un
der section 1122. 

Sec. 204. Limit and Moratorium for cer
tain Major Increases in Hospital Capital 
Stock. This section would require the Secre
tary, within 3 months of enactment of the 
draft blll, to estimate the number and value 
of major increases in hospital capital stock 
that were contracted for, or actually begun, 
before enactment of the draft bill, and to 
estimate the number and value of such in
creases proposed to be contracted for, or 
actually begun, in 1979 (or approved before 
1980 under a certlflcate of need or section 
1122 program). No projects could be con
tracted for, or actually begun, for three 
months after enactment of the draft blll. 
Based on the estimates and any additional 
relevant information, the Secretary would 
allocate to each State, for each of three 
categories (specified in the draft b111) of 
major increases in hospital capital stock, 
dollar limits for projects to be contracted 
for, or actually begun, in 1979 (or approved 
before 1980 under a certificate of need or 
section 1122 program). The Secretary would 
request and follow each State agency's rec
ommendations for approval within the limits 
set by the Secretary. Projects not approved 
by the Secretary would be subject to the 
increased penalties enacted by section 203 
of the draft blll. 

Sec. 205. Effective Dates. This section 
would provide for effective dates. A State 
would have to modify its certificate of need 
program to meet the new requirements by 
the end of the first regular session of the 
State legislature beginning after enactment 
of the draft bill. The new section 1122 re
quirements (and the new penalties), how
ever, would apply to all projects contracted 
for, or actually begun, after 1979 (unless 
previously approved under a certificate of 
need or section 1122 program). 

THE SECRETARY OF HEALTH, 
EDUCATION, AND WELFARE, 

Washington, D.C., September 25, 1979. 
Han. WALTER F. MONDALE, 
U.S. Senate 
Washington, D .C . 

DEAR MR. PRESIDENT: Enclosed for consid
eration by the Congress is a draft bill "Toes
tablish a national program of protection 
against medical expenses for all Americans". 

The draft blll would establish a national 
program of protection against medical ex
penses for all Americans and would address 
major problems of inflation and inefficiency 
in the health care financing and delivery 
system. The National Health Plan under this 
blll would include three principal com
ponents: 

Employer Guaranteed Coverage--A pro
gram requiring employers to provide all full
time employees and their dependents with 
health benefits coverage meeting uniform 
Federal standards; 

Health Care--A new Federal insurance pro
gram providing coverage for the aged, blind, 
disabled, low-income and others who are 
unable to obtain private coverage at reason
able rates; 

Health Systems Reform--Components of 
the bill designed to enhance competition in 
the health care sector and reduce excess 
capacity in hospitals. 

This dra.ft bUl is structured as a series of 
closely integrated amendments to existing 
law, primarily titles XVIll (Medicare) and 

XIX (Medicaid) of the Social Security Act. 
The draft blll also includes amendments to 
other authorities, such as those concerned 
with health maintenance organizations and 
health planning programs, and to the earned 
income tax credit provision of the Internal 
Revnue Code of 1954. 

A detailed description of the draft blll is 
contained in the enclosed summary. This 
letter highlights the major features of the 
draft bill . 

The draft b111 would establish the basis for 
universal health care coverage in the United 
States. Together, Health Care--a new pro
gram subsuming Medicare and Medicaid
and the requirements for coverage provided 
through employers would guarantee all 
Americans coverage for major medical ex
penses and provide a framework for future 
program expansions. The draft bill would 
take effect in fiscal year 1983. 

The draft blll would guarantee all Health 
Care enrollees and all persons obt-aining pri
vate coverage through their employers a 
comprehensive set of benefits, including hos
pital, physician, skllled nursing fac111ty and 
other heatlh care services and a package of 
preventive benefits, including maternity and 
infant care. 

The draft bill would establish require
ments for employer-based coverage provided 
through the private sector. The principal 
components of this "employer guarantee" 
are: 

Ellgibillty-Every employer would have to 
provide health care coverage for all full-time 
workers (those working at least 250 hours 
over 10 weeks), their spouses and dependent 
children. 

Benefits and Cost-sharing-An employer
based plan would have to include, at a min
imum, the benefits outlined above and would 
have to limit out-of-pocket payments 
(otherwise payable under the plan) to no 
more than $2500 per year. No cost-sharing 
could be imposed on prenatal, delivery and 
infant care services. 

Financing and Special Subsidies-Em
ployers would be required to pay at least 
75 percent of the cost or a plan meeting the 
minimum Federal standards. Employers 
could obtain subsidies for excessive premium 
costs either by purchasing the minimum 
mandated coverage from Health Care at a 
premium equal to 5 percent of payroll or by 
applying for an equivalent subsidy to pur
chase coverage from a private firm. For low
wage workers, the Earned Income Tax Credit 
would be amended to provide a maximum 
additional benefit of $150. 

Standards !or Employer Plans-The De
partment of Health, Education and Welfare 
would review and certify private plans to as
sure that they met minimum requirements. 
No waiting periods or exclusions could be 
imposed. Coverage for employees and their 
dependents would have to continue for 90 
days after separation !rom employment. 
Various information and disclosure require
ments would be established. 

Reimbursement: Payment !or hospital 
services would be limited by the Adminis
tration's proposed hospital cost contain
ment program. For physicians, plans could 
use their own schedules of payment. Plans 
would have to publish rates of payment and 
furnish enrollees with a list of physici-ans 
agreeing to accept these rates as payment in 
full. 

Health Care would be a new Federal health 
insurance program which would consolidate 
Medicare and Medicaid into a single adminis
tr-ative structure and expand coverage to 
newly-eligible populations. Major features at 
Health Care include: 

Ellgib111ty: HealthCare would provide 
health insurance for the aged and disabled, 
all cash assistance recipients (under the 
AFDC and SSI programs) arul all individuals 
and famUies with incomes below 55% 
of the Federal poverty standard. Anyone 
whose expenses for covered services exceeded 
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the difference between Income (minus dis
regards) e.nd the low-Income standard could 
also obtain complete, subsidized coverage 
from HealthCare. Individuals or employers 
who find affordable priva.te coverage difficult 
to obtain could purchase coverage from 
Health Care. 

Benefits and Cost-Sha.ring: Health Care 
would provide the comprehensive set of bene
fits outlined previously. The aged and dis
abled would have cost-sharing requirements 
similar to Medicare but their maximum out
of-pocket payment would be limited to 
$1250 per yea.r. The low-income population 
and those who "spend-down" would have no 
cost-sharing. Individuals e.nd groups could 
purchase the minimum coverage from 
Hea.lthCa.re with e. deductible of $2500. There 
would be no cost-sharing for prenatal, de
livery e.nd infant care. 

Financing: Health Care would be financed 
through ( 1) the hospital insurance portion 
of the Social Security ta.x; (2) premiums 
paid by non-poor aged e.nd disabled enrollees 
equivalent to the current Medicare-Part B 
premium; (3) State government funds at e. 
rate set to equal 90 % of each State's 
payments under Medicaid for services cov
ered under Hea.lthCare; and (4) Federal gen
eral revenues. Individuals wishing to pur
chase Hea.lthCa.re coverage would pay a com
munity-rated premium. 

Administration: Heal thCa.re administra
tion would be simlla.r in concept to Medi
care. All claims processing would be handled 
by fiscal agents. The Federal government 
would determine el1gib111ty for the aged and 
disabled; the States would handle determi
nations for AFDC recipients. Eligibility de
termination for other low-income enrollees 
would be federally directed, although the 
States could contract to perform these func
tions. 

Providers and Reimbursement: Payment 
for hospital services would be on a. cost
related basis, limited by the Administration's 
proposed hospital cost containment pro
gram. Physicians would be paid on the basis 
of a fee schedule, based initially on average 
Medicare payment levels. All physicians 
would be required to wccept the Hee.lthCare 
rates as payment in full. 

The draft blll would amend the Medicaid 
program in that acute care services covered 
under HealthCare would no longer be in
cluded in State Medicaid plans. States would 
continue to provide skllled nursing facility 
and intermediate care services and other op
tional Medicaid services for the low-income 
population. The Federal-State matching rates 
for financing these services would be un
changed. 

The draft bill would also include impor
tant provisions for encouraging competition 
and reforming health delivery: 

A national limit on hospital capital spend
ing, allocated among the States, would be 
established. 

Employers would be required to contribute 
equal dollar amounts towards the cost of all 
plans they offer. Employees selecting a plan 
which is less expensive than the employer 
contribution would receive the difference in 
salary or fringe benefits. 

Employers would be required to offer mul
tiple choice of health maintenance organiza
tions to their employees. 

This draft blll represents a sound and real
istic approach toward expanding health cov
erage for the millions of Americans who are 
now uninsured or have inadequate coverage 
against the high costs of medical care. The 
program under the draft blll would address 
the most pressing health needs of the nation, 
initiate key cost containment and system 
reforms and establish a framework which 
can be built upon in the future. 

We urge the Congress to give the draft 
bill its prompt and favorable consideration. 
We are advised by the Office of Management 

and Budget that enactment of the draft bill 
would be in accord with the program of the 
Presiaent. 

Sincerely yours, 
'PATRICIA RoBERTS HARRIS .• 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the bill 
introduced by the Senator from Con
necticut <Mr. RIBICOFF), to establish a 
national program of protection against 
medical expenses for all Americans, be 
jointly referred to the Committee on Fi
nance and the Committee on Labor and 
Human Resources. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ByMr.BAYH: 
S. 1813. A bill to designate the build

ing known as the Federal Building in 
Evansville, Ind., as the "Winfield K. 
Denton Building"; to the Committee on 
Environment and Public Works. 

WINFIELD K. DENTON BUILDING 

• Mr. BAYH. Mr. President, few Mem
bers of Congress have captured the hearts 
of their constituents as fully as Winfield 
Kirkpatrick Denton who represented the 
citizens of the Evansville area for 16 
years in the U.S. House of Representa
tives. Winfield's goal during his years in 
Washington was to represent the wishes 
of his constituents to the best of his 
ability and in a manner beyond re
proach. I do not hesitate at all when I 
say he achieved his goal. Because of the 
admiration the citizens in the Evans
ville area hold for Winfield Denton as 
well as my own deep admiration. today 
I am introducing legislation to name the 
Evansville Federal Building the Winfield 
K. Denton Building. 

Winfield Denton was bom October 28, 
1896, in Evansville and maintained his 
residency there for all 75 years of his life. 
He served his community as prosecutor 
of Vanderburgh County for two terms, 
was elected to the Indiana State Legisla
ture where he was appointed minority 
leader and served on the budget com
mit tee. 

He was married to the former Grace 
Abernathy and they were blessed with 
three daughters. A graduate of DePauw 
University, he attended Harvard Law 
School and earned an LL.B. degree in 
1922. In accordance with his deep feel
ings for this country, Winfield Denton 
enlisted in the service as a private and 
later was commissioned a second lieu
tenant as an aviator in the U.S. Army 
Air Corps. In the Second World War he 
reentered the service as a major and 
served in the Judge Advocate's Depart
ment at Wright Field, Ohio. 

The terms Winfield Denton spent in 
service to his constituents are years of 
sterling example of a man dedicated to 
his constituents, a man of outstanding 
integrity who never shirked his responsi
bilities but faced them with the utmost 
courage. Many tough questions arose 
during these times but were dealt with 
effectively and thoroughly by Congress
man Denton. 

I had the honor of knowing Winfield 
during my early years in the Senate. We 
served in the Congress together for 4 
years and it was a real pleasure for me 

to work with someone with his experience 
and knowledge. 

As a resident and lifelong advocate of 
the Evansville, Ind. area, it is only right 
that we recognize the many contributions 
and important work of this greatly loved 
man by making his name a permanent 
landmark in the community. I urge my 
colleagues to join in commemorating the 
life of Winfield Denton by naming the 
Evansville Federal building after him. 

I ask unanimous consent that the bill 
be printed in the RECORD at this point. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 1813 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That the 
building at 101 N.W. 7th Street, Evansv1lle, 
Indiana (commonly known as the Federal 
building) shall hereafter be known and des
ignated as the "Winfield K. Denton Build
ing". Any reference in a law, map, regula
tion, document, record, or other paper of 
the United States to that building shall be 
held to be a reference to the "Winfield K. 
Denton Building".e 

By Mr. GLENN (for himself and 
Mr. METZENBAUM): 

s. 1814. A bill to provide for a National 
Afro-American History and Culture 
Commission, which shall establish the 
National Center of Afro-American His
tory and Culture, and for other purposes; 
to the Committee on Governmental 
Affairs. 

Mr. GLENN. Mr. President, I am 
pleased today to introduce legislation de
signed to establish a Commission whose 
mandate is to develop a Center for Afro
American History and Culture in Wilber
force, Ohio, and to authorize the Secre
tary of the Interior to establish a specific 
national historic site at Wilberforce. 

This bill, which I am joined in spon
soring by my colleague, Senator METZEN
BAUM, represents the culmination of over 
a decade of efforts of many Ohioans in 
laying the groundwork for this long over
due tribute to the history and culture of 
black Americans. Wilberforce was the 
Ohio terminus of the underground rail
road, a haven for runaway slaves. A 
station of the railroad was what is now 
the national historic landmark home of 
Col. Charles Young, one of West 
Point's earliest black graduates. In ad
dition, Wilberforce University, one of the 
Nation's first incorporated black institu
tions of higher learning, Central State 
University and Payne Theological Semi
nary have, for over 100 years, constituted 
a truly remarkable center of leaming for 
black Americans. Alumni and alumnae 
of these great institutions have spread 
throughout Ohio and the Nation and 
have assumed leadership roles in vir
tually every field of endeavor. The tre
mendous scholarly resources of these 
institutions have generated a rich treas
ury of historical papers and memora
bilia, art collections, buildings, and arti
facts. Because of the region's rich his
torical resources, the Wilberforce area 
has been the site of conferences on black 
history. 

The State of Ohio, the Ohio Historical 
Society, Greene County, the NAACP, the 
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universities and elected officials, the 
Chamber of Commerce, and the Regional 
Planning Commission have worked dili
gently to advance the cause of tbis pro
posed center. My colleague from Ohio, 
Representative CLARENCE BROWN, has in
troduced measures to this e1fect for some 
time in the House. In 1976, after exten
sive Senate hearings, we were successful 
in enacting Public Law 94-518 which 
directed the Secretary of the Interior and 
the National Park Service to conduct a 
feasibility /suitability study of the Wil
berforce area to determine whether the 
area met the strict requirements and 
standards the Park Service has set for 
institutions and sites being considered 
for national status. The study report con
cluded that the Wilberforce area was a 
suitable, viable, accessible location for a 
national center. 

My bill establishes a phased, sensible 
and broad-based methodology for the 
establishment of this center. It authorizes 
the acquisition of tihe Colonel Young 
home and adjacent lands by the Secre
tary of the Interior. When these lands 
are acquired, the site shall be known as 
the "Wilberforce National Historic Site." 
Second, the bill establishes a broad-based 
"Afro-American Center for History and 
Culture" Commission composed of public 
officials including the Secretary of the 
Interior, the Secretary of the Smith
sonian Institution, and the Secretary of 
Health, Education, and Welfare, or their 
designees: the presidents of Wilberforce 
and Central State Universities: the presi
dent of the Association for the Study 
of Afro-American Life and History, and 
various others. The Commission would 
total 29 members under my b111. 

The mandate of this commission shall 
be to develop within 2 years a specific 
plan for development of the "National 
Center for History and CUlture," to
gether with legislative recommendations 
to be presented to the President and the 
Congress. This report will include rec
ommendations as to: First, the objec
tives, uses, ownership and operation of 
the Center: second, estimates of public 
and private costs for implementing the 
recommendation: third, areas where co
operative agreements might be developed 
between the center and Afro-American 
institutions, organizations and universi
ties; and fourth, the criteria and rec
ommendations for interpretative cul
tural and educational programs and uses 
of the center. 

Mr. President, this bill will get us 
started on this project in specific, meas
urable ways. National historic site des
ignation will enable land acquisition to 
begin and will immediately open up 
planning activity by State, local, public 
and private sectors. The commission au
thorized by this bill will properly work 
to resolve intricate questions involving 
the center's format, long-term funding 
and its relationship to other similar in
stitutions. My bill is identical to a meas
ure being introduced in the House by 
my colleague from Ohio, Representative 
CLARENCE BROWN. An earlier version of 
Representative BROWN's bill has already 
attracted solid support from members of 
the Black Caucus and others. 

I look forward to hearings on this im
portant measure and hope that we can 
move ahead rapidly to get this well-de
served and highly significant project 
underway. 

By Mr. NELSON: 
S. 1815. A bill to require explicit au

thorization from judges of competent 
jurisdiction for any covert entry onto 
premises for the purpose of installing 
and removing any electronic interception 
devices to be utilized in the investigation 
of specified criminal o1fenses: to the 
Committee on the Judiciary. 
OMNIBUS CRIME CONTROL AND SAFE STREETS 

ACT AMENDMENTS OF 1979 

e Mr. NELSON. Mr. President, I today 
introduce the Omnibus Crime Control 
and Sa>fe Streets Act Amendments of 
1979. 

This bill is introduced in response to a 
recent decision by the U.S. Supreme 
Court, Dalia v. United States, 99 S. ct. 
1682 0979). In Dalia, by a vote of 6 to 3, 
the Court held that the fourth amend
ment does not prohibit covert entry per
formed for the puropse of installing elec
tronic bugging equipment, provided such 
installation is otherwise authorized by 
law. It further held that when Congress 
enacted title II of the Omnibus Crime 
Control and Safe Streets Act of 1968, 18 
U.S.C. 2510-2520, which established the 
procedures for installing electronic sur
veillance equipment in the investigation 
of crime, it also implicitly granted to 
courts authority to approve covert en
tries to install that surveillance equip
ment. Finally, the Court also held that 
the fourth amendment does not require 
that a title III electronic surveillance 
order include a specific authorization to 
enter covertly premises described in the 
order. 

This decision ended a decade of con
troversy over the requirements of title 
m and the fourth amendment concern
ing covert entry !or the purpose of e1fect
ing electronic surveillance. Prior to 
Dalia, the circuit courts of appeals had 
split on the issue of whether or not title 
III authorized judges to order, or police 
to carry out, covert entry to implant bug
ging equ1pment. Compare United States 
v. Scafidi, 564 F.2d 6·33 (2nd Cir. 1977), 
cert. denied, 98 S. Ct. 2231 0978) ; In re 
United States, 563 F.2d 637 (4th Cir. 
1977); United States v. Agrusa, 541 F.2d 
690 (8th Cir. 1976), cert denied, 492 U.S. 
1045 0977) with United States v. Finaz
zo, 583 F.2d 837 (6th Cir. 1978) and 
United States v. Santora, 583 F.2d (9th 
Cir. 1978). 

The Court based its decision in part 
on an interpretation of what the fourth 
amendment requires with regard to cov
ert surveillances requiring covert entry. 
The Court held that law officers ''may 
break and enter to execute a search war
rant where such entry is the only means 
by which the warrant e1fectively may 
be executed.'' (99 s. Ct. 1688.) 

And the Court held that the fourth 
amendment's notice requirements are 
adequately served by furnishing notice 
after .the surveillance has taken place. I 
believe that this holding is radically at 
variance with traditional fourth amend-

ment values and I greatly regret it. How
ever, the legislative branch of Govern
ment is not at liberty to overturn the 
Supreme Court's statement of what the 
Constitution requires. 

However, Mr Justice Powell, writing 
for the Court, premised parts III and IV 
of his opinion on Congress failure to ex
plicitly refer to the permissibility or im
permissibility of covert entries during 
the consideration of and debate on the 
Safe Streets and Crime Control Act of 
1968. Part III of his opinion holds that 
Congress implicitly authorized covert 
entries when it authorized electronic 
surveillance of criminal suspects. In part 
IV, Justice Powell maintained that it is 
not "unreasonable" in fourth amend
ment terms for otherwise valid search 
warrants not to specify the means by 
which they are to be carried out, even 
if those means may include breaking and 
entering. Again, Congress failure to in
dicate any legislative intent enabled the 
Court to decide the issue by recourse to 
its own lax standards of fourth amend
ment "reasonableness." Clearly, these 
parts of the decision leave Congress free 
to clarify its intent concerning this issue. 

Dalia provides that the police may, at 
their discretion, break and enter to 
execute otherwise valid search warrants. 
This legislation would alter that state of 
a1fairs, albeit in a restrained and modfst. 
way. This bill would amend title III tt• 
require explicit requests by police for th6 
right to conduct covert entries and ex
plicit approval by authorizing judges, 
both State and Federal, for such entries. 
Judges would be required to state in their 
orders permitting oral interceptions the 
reasons why a covert entry was necessary 
and proper and the reasons why means of 
survelllance less o1fensive to fourth 
amendment values could not be em
ployed. 

Enactment of this legislation will re
quire judges and police officers to con
sider alternative means of entry to ef
fectuate electronic surveillance. It will 
require judges not to approve illegal entry 
unless other means of surveillance would 
be unlikely to succeed if tried or would 
be too dangerous to the officers attempt
ing to install the interception device. It 
should be emphasized that illegal entry 
ought not to be normally employed. in 
1976, the National Commission for the 
Review of Federal and State Laws Relat
ing to Wiretapping and Electronic Sur
veillance reported that between 1968 and 
1973 only 26 out of 1,220 orders under 
title III involved a trespassory intrusion. 
I fear that without this legislation, in 
light of Dalia, this number will climb in
exorably upward. 

This bill, if enacted, would contribute 
to the safeguarding of individual privacy, 
which today is under assault as never 
before by the various large institutions 
of our society. It protects the reasonable 
interests of society in law enforcement 
while establishing some procedural bar
riers against needless intrusions into the 
private lives of citizens. I urge its speedy 
consideration by the Senate and its early 
enactment into law, and I ask unanimous 
consent that the bill be printed in the 
RECORD. 
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There beil~ no objection, the bill was 
ordered to be printed in the REcoRD, as 
follows: 

s. 1815 
Be tt enacted. by the Senate and. House of 

Representatives of the United. States of 
America in Congress assembled., That this Act 
may be cited as the "Omnibus Crime Control 
and Safe Streets Act Amendments of 1979." 

SEC. 2. 18 United States Code, Section 2518 
(1) shall be amended by adding a new sub
section, (g). which shall read: 

"(g) a statement o! whether or not a co
vert method o! entry into private premises 
for the purposes o! installlng and removing 
any electronic interception device ( s) is to be 
utilized tn accomplishing any oral intercep
tion otherwise allowable under this chapter. 
Such statement shall also contain the rea
sons why lllegal entry as opposed to legal 
methods o! entry must be employed." 

SEC. 3. 18 United States Code, Section 2518 
(4) shall be amended by adding a new sub
section, (f), which shall read: 

"(!) whether or not a covert method o! 
entry !or the purp<15es o! installing and re
moving any electronic interception device(s) 
1s to be utilized in accomplishing any oral 
interception otherwise allowable under this 
chapter." 

SEC. 4. 18 United States Code, Section 2518 
( 4) shall be amended by adding after new 
sub-section (f) : 

Judges of competent jurisdiction shall not 
grant requests to employ a covert method o! 
entry into private premises :tor the purposes 
of installlng and removing any electronic in
terception device(s) without also stating ln 
the order permitting such interception the 
reasons why legal methods o! entry would 
appear to be unlikely to succeed 1! tried or 
would be too dangerous to the omcers at
tempting to install the interception device.e 

By Mr. NELSON: 
S. 1816. A bill to assure the rights of 

citizens under the 4th and 14th amend
ments and to protect the freedom of the 
press under the first amendment, and 
for other purposes; to the Committee on 
the Judiciary. 

PRIVACY PROTECTION ACT OF 1979 

• Mr. NELSON. Mr. President, today I 
am introducing the Privacy Protection 
Act of 1979. 

This bill is intended to undo the ef
fects of a recent Supreme Court deci
sion, Zurcher v. Stanford Daily, 436 U.S. 
547 <1978). In this case, the Court, by a 
vote of 5-3, held that a State is not pre
vented by the 4th and 14th amend
ments from issuing a warrant to 
search for evidence simply because the 
owner or possessor of the place to be 
searched is not reasonably suspected of 
criminal involvement. Henceforth, ac
cording to Zurcher, the critical element 
in determining whether or not a search 
is "reasonable'' will not be a plausible 
suspicion of criminal involvement on the 
part of the property owner, but rather 
will be whether or not there is reason
able cause to believe that the "things" 
to be searched for and seized are located 
on the property to which entry is sought. 

This legislation, which is proposed 
under the auspices of the 1st, 4th and 
14th amendments, would require that 
evidence to be sought from innocent 
third parties be sought only through a 
subpena duces tecum. 

The bill provides for three exceptions 
to this general rule. First, a warrant may 

be employed to seize eyidence If there 
is probable cause to believe that the 
matter sought to be seized would be 
destroyed, hidden or moved if a sub
pena were obtained. Second, if there 
is probable cause to believe that the 
evidence is contraband, it may be ob
tained by a warrant. Third, if the iden
tity of the person in possession or con
trol of the evidence cannot be deter
mined within a reasonable time with 
reasonable effort, a warrant may be 
utilized. 

In my view, this bill would balance, 
with sensitivity and intelligence, the 
competing interests of privacy and ef
fective law enforcement. 

The potentially damaging Impact of 
Zurcher on freedom of the press has been 
noted with alarm by a wide variety of 
commentators, ranging from conserva
tives such as James J. Kilpatrick to li'b
erals such as James Reston. To cite a 
few newspapers out of many, the New 
York Times, the Washington Post, and 
the Milwaukee Journal have strongly 
criticised Zurcher as being inimical to 
their news gathering responsibilities. 
However, It was Justice Stewart, dissent
ing from the majority opinion in Zur
cher, who perhaps best summarized the 
nature of the threat posed to freedom of 
the press by possible interpretations of 
the decision: 

A search warrant a.llows police omcers to 
ransack the files of a newspaper, rea.dlng each 
and every document untU they have found 
the one named in the warrant, while a sub
poena would permit the newspaper itself to 
produce only the specific documents re
quested. A search, unlike a. subpoena, will 
therefore lead to the needless exposure o! 
confidential information completely unre
lated to the purpose o! the invtstigatlon. 
The knowledge that police officers oa.n make 
a.n unannounced raid on a newsroom is thus 
bound to have a deterrent effect on the ava11-
ab111ty o! confidential news sources. The end 
result, wholly inim1oa1 to the First Amend
ment, w111 be a diminishing flow of poten
tiruly important information to the public. 

One need not rely on mere intuition to 
reach this conclusion. The record in this case 
includes amdavits not only !rom members of 
the staff o! The Stanford Dally but !rom 
many professional journalists and editor, at
testing to precisely suoh personal experience. 
Despite the Court's rejection o! this uncon
troverted evidence, I believe it clearly estab
lishes that unannounced pollee searches of 
newspaper omces wlll slgnlflca.ntly burden 
the constitutionally protected function of 
the press to gather news and report it to the 
public. Zurcher, supra, at 573-4. 

In his dissent, Justice Stevens made 
the equally i.Iruportant point that the de
cision does not only threaten the press, 
but also contains profoundly dangerous 
implications for the right of privacy in 
general: 

Just as the witnesses who participate in 
an investigation or a trial :tar outnumber the 
defendants, the persons who possess evidence 
that may help to identify an offender or 
explain an aspect o! a criminal trs.nss.ction, 
far outnumber those who have custody o! 
weapons or plunder. Countless law abiding 
citizens-doctors, lawyers, merchants, cus
tomers, bystanders--may have documents in 
their possession that relate to an ongoing 
cr1minal investigation. The consequences of 
subjecting this large category of persons to 
unannounced police searches are extremely 

serious. The ex ~e warre.nt procedure en
ables the prosecutor to obtain aocess to prlv
Ueged documents that could not be examined 
if advance not4ce gave the custodian an op
portunity to object. The search for the docu
ments described in a warra.Illt may involve 
the inspection of files containing other 
privlllte matter. The dramatic character of a 
sudden search may cause an entirely un
justified injury to the reputation of the 
persons searched. Zurcher, supra, at 579-80. 

Congress ought not to act capriciously 
to overrule decisions of the Supreme 
Court which interpret the Constitution. 
What convinces me that this legislation 
Is worth supporting, apart from the pol
icy reasons touched on above, is that this 
decision did not hold that the Constitu
tion requires the obtaining of warrants 
instead of subpenas in cases like 
Zurcher, but only held that under the 
present law of the fourth amendment, 
there 1s no subpena requirement. As the 
majority conceded, Congress is free to 
establish more stringent requirements 
in furtherance of fourth amendment 
objectives. 

I believe that we have made some prog
ress in protecting individual Uberty in re
cent years. For example, some of us began 
in 1973 an effort to eliminate the concept 
of "inherent Presidential authority" to 
engage in the warrantless electronic sur
veillance of U.S. citizens. In 1978, when 
the President signed Public Law 95-511, 
these efforts were finally successful. Also, 
Congress has made a beginning 1n the 
complex and difficult task of writing 
charters for our intelligence agencies. 
And I believe that those of us in Con
gress, as well as our fellow citizens out
side the Congress, have grown increas
ingly cogn.i.zant of the need to safeguard 
the right to individual privacy in an ever 
more regimented and centralized society. 
Set ag31inst this background, this decision 
constitutes a disappointing regression. 

In Zurcher, the Court disregarded both 
the history of the fourth amendment and 
the logic of its own decisions to reach a 
result which is hostile to liberty. 

It ought to be emphasized that until 
1967 the type of evidence which t.he Palo 
Alto Police Department sought from the 
Stanford Daily could not have been ob
tained by a warrant. As was noted by 
Justice Stevens in his able Zurcher dis
sent, at common law, private papers were 
not among the "things" which could be 
seized with a warrant. In 1765, the great 
English jurist Lord Camden made one of 
the first and most eloquent statements in 
support of a right to privacy in personal 
prupers: 

Papers are the owner's goods and chattels; 
they are his dearest property; and are so far 
from enduring a seizure, that they wlll hardly 
bear an inspection; and though the eye can
not by the laws of England be guilty o! a tres
pass, yet where private papers are removed 
and carried away the secret nature 'of those 
goods will be an aggravation o! the trespass, 
and demand more oonsiderable damages in 
that respect. Where is the written law that 
gives any magistrate such a power? I can 
safely answer, there is none; and therefore it 
is too much for us, without such authority, 
to pronounce a practice legal, which would be 
subversive of all the comforts of society. En
tick v. Carrington, 19 How. St. Tr. 1029, 1066 
(1765). 
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The fourth amendment grew out of 

the colonists' profound fears of unjusti
fied staJte intrusions into their private 
lives. It reads: 

The right of the people to be sooure 1n 
their persons, houses, papers, and effects, 
against um-easonable sea=ches a.nd seizures, 
sh.a.ll not be violated, and no Warrants shs.ll 
issue, lbut upon IProbalble cause, supported 
by Oath or atnrmation, and particularly de
scribing the place to be searched, and the 
persons or things to be seized. 

Again, until recent years, it was gen
erally understood that there could be no 
probable cause to ~Seize personal papers. 
The Supreme Court, through Mr. Justice 
Bradley, underscored this point in Boyd 
v. United State3, 116 U.S. 616 (1886) : 

The see.reh for a.nd seizures of stolen or 
forfeited goods, or goods liable to duties and 
conce.aled to avoid the payment thereof, are 
totally different things !rom e. search !or 
and seizure o! a man's private books and 
papers !or the purpose of obtaining infor
mation therein .contained, or of using them 
as evidence a.ga.inst him. The two things 
differ toto coelo. In one case, the government 
is entitled to the possession of the property; 
in the other it is not. Id. a.t 623. 

The courts later restated this doctrine 
as the "mere evidence rule," which the 
Supreme Court summarized in Harris v. 
United States, 331 U.S. 145, 154 (1947). 
The Court in Harris emphasized: 

.A distinction 'between merely evidentiary 
materials, on the one hand, which may not 
be seized either under the authority o! a 
search warrant or during the course or .a 
sea.roh incident to arrest, and on the other 
hand, th.OOe objects which may validly lbe 
seized including the instrumentalities and 
means by which a crime is committed, the 
fruits of crime such as stolen property, wea~~>
ons by which esCS~pe of the person arrested 
might be effected, and property the posses
sion of which is a crime. Id., at 1M. 

Finally, 1n Warden v. Hayden, 387 U.S. 
294 0967), the Supreme Court abruptly 
abandoned this time-honored dodtrine, 
holding that the mere evidence rule was 
an anachronism not required by the 
fourth amendment. 

Warden against Hayden dealt -·with 
"mere evidence" possessed by a person 
suspected of criminal involvement, spe
cifically a shirt covered with the blood 
of a murder victim possessed by the mur
derer. It thus concerned a situation 
which this bill would not apply to. War
den, at the time, seemed to deal only 
with the striking down of an ancient 
legal distinction which ·by 1967 had be
come merely an irrational barrier to ef
fective law enforcement. Only Justice 
Douglas, writing 1n dissent, sensed t.lte 
dangers to the fourth amendment in the 
decision. 

In Warden, the Court's majority per
haps did not realize that their ruling 
opened the way not only for warrants to 
obtain "mere evidence" from those sus
pected of criminal involvement, but also 
for warrants to obtain such evidence 
from innocent third parties. 

The Court's majority, in Zurcher, did 
not face squarely the logical implications 
of its actions. In a concurring opinion in 
Berger v. New York, 388 U.S. 41, 69 
<1967), Justice Stewart stated: 

The standard of reasonableness embodied 
1n the Fourth Amendment demands that the 
showing of justification match the degree o! 
intrusion. 

Justice White, writing for the majority 
in Zurcher, evinced no understanding of 
the greater degree of intrusion entailed 
in searching the premises of a presump
tively innocent third party as opposed to 
searching those suspected of criminal in
volvement. 

As a matter of logic, I consider it rea
sonable that before a surprise search of 
an innocent third party ought to be al
lowed, the police should be compelled to 
adduce reason for that search of com
parable urgency to those they would have 
to put forward if they intended to obtain 
a warrant to search the home of a crimi
nal. With all due respect, Justice White's 
argument that the fourth amendment's 
essential concern is with the reasonable
ness of searching a particular place for 
particular things ratlher than with the 
privacy of individuals seems to me to be 
drastically inadequate. 

The fourth amendment is intended to 
protect individual rights. Evidence held 
by innocent third parties, if it is to be 
obtained at all, ought to be obtained in a 
way which is consonant with the fourth 
amendment's underlying purposes. 

Is this legislation the proper vehicle 
for legislative action? 

I believe that it is. There can be little 
doubt that Congress possesses the power 
to act to enforce and safeguard constitu
tional guarantees, even if those State 
practices which would be changed by the 
congressional enactment do not, in or of 
themselves, violate the Constitution. 
Katzenbach v. Morgan, 384 U.S. 641, 646-
57 < 1966) . The classic formulation of 
Congress power to act to further consti
tutional aims was provided by the Su
preme Court in McCulloch v. Maryland, 
4 Wheaton 316, 421 0819) : 

Let the end be legitimate, let it be within 
the scope of the Constitution, and all means 
which are appropriatf., and which are plainly 
adapted to that end, which are not pro
hibited, but consist with the letter and spirit 
o! the Constitution, are constitutional. 

By passing this legislation, Congress 
will signal an intention to safeguard that 
freedom of speech and of the press which 
is guaranteed by the first amendment, 
that freedom from unreasonable searches 
and seizures which is provided by the 
fourth amendment, and that right to 
due process of law which is guaranteed 
by the fifth amendment and which the 
14th amendment makes applicable to 
the States. 

Recently, 1n National League of Cities 
v. Usery, 426 U.S. 833 0976>, which de
clared unconstitutional the application 
of minimum wage laws to the States, the 
Supreme Court breathed new life into 
the lOth amendment, which reserves all 
nondelegated powers to the States. How
ever, in that instance, Congress had 
sought to use its power under the Com
merce Clause to alter traditional em
ployer/employee relations between States 
and their employees. The Court held, on 
federalist grounds, that the States had 
the weightier interest. Here, Congress 

seeks to strengthen and make meaning
ful rights which citizens already have 
against all governments, whether State 
or Federal. That is a crucial difference 
and that is why I believe that National 
League principles would pose no threat 
to this bill. 

The bill is constitutional and would 
repair some damage which the Supreme 
Court has done to our fourth and first 
amendment rights. 

I urge its early consideration by the 
Judiciary Committee and its speedy en
actment by the Senate. 

And I ask unanimous consent the bill 
be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 1816 
Be it enacted by the Senate and HOU$e 

of Representatives of the United State$ of 
America in Congress assembled, That this 

Act may be cited as the "Privacy Protection 
Act of 1979." 

SEc. 2. Notwithstanding any other law, 
and except as provided !or in section 3, it 
shall .be unla w!ul !or any State, Federal or 
local government om.cer, employer, agent or 
other person clothed with the authority of 
such government, in connection with the 
investigation or prosecution of a criminal 

offense to obtain a warrant to search !or or 
seize any matter in the possession or control 
of any person whom there 1s no probable 
cause to believe has committed or is an ac
cessory to the crime to which the matter 

sought relc.tes. Such matter shall be sought 
as evidence only through a subpoena duces 
tecum. 

SEc. 3. Notwithstanding Section 2 o! this 
Act; a warrant may issue 1!: 

( 1) there is probable cause to believe the 
matter sought to be seized would be de
stroyed, hidden or moved if the procedures 
set out 1n Section 2 were followed; or 

(2) there 1s probable cause to believe that 
the matter 1s contraband; or 

(3) the identity of the person in posses
sion or control of the matter sought cannot 
be determined within a reasonable time with 
reasonable effort. 

SANCTIONS 
SEc. 4. (a) Evidence obtained in violation 

of this Act shall not be admissible in any 
court. 

(b) Any unit o! federal, state or local gov
ernment, and every person who, under color 
o! any statute, ordinance, regulation, cus
tom or usage o! the United States, any State 
or territory, or o! the District o! Columbia, 
subjects or causes to be subjected, any person 
within the jurisdiction thereof to the depri
vation o! any right under this Act shall be 
liable to such person in an action !or legal 
or equitable relle! brought in an appropriate 
United States District Court. 

(c) Each unit o! federal, state or local 
government shall be jointly and severally li
able with any om.cer, employee, agent or 
other person clothed with the authority o! 
such unit for any violation o! this Act. 

(d) It shall not be a defense !or such unit 
that the om.cer, employee, agent or other 
person clothed with the authority o! such 
unit is personally immune from 11ab111ty un
der this Act by virtue of a. common law or 
statutory immunity or defense attached to 
such om.cer, employee, agent or other person 
clothed with the authority of such unit. 

(e) In any action brought under this Act, 
the court shall award such special or general 
damages as may be appropriate, as well as 
punitive damages not to exceed $1,000 for 
each violation, and may award reasonable 
attorney's fees and other actual and reason-
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able expenses incurred in connection with 
such action. 

DEFINrl'IONS 
SEc. 5. (a) For purposes of Section 2, "ac

cessory" means one who, without being pres
ent at the commission of a crime, becomes 
guilty of the crime, not as a chief actor, but 
as a participator, as by Command, advice, in
stigation or concealment; either before or 
aft.:lr the commission of the crime. 

(b) For purposes of Section 3, "contra
band" means goods or merchandise the im
portation, exportation or possession of which 
is prohibited under the laws of the State in 
which the warrant or order is issued or of 
the United States. 

(c) For purposes of Section 4, 
(1) "person" means any natural person, 

or any partnership, corporation, association 
or other legal entity organized under the 
laws of the United States, of any State, or 
of the District of Columbia; 

(2) "unit of federal, state or local govern
ment" means the United States or any 
agency, department or instrumentality 
thereof other than the Congress; any State 
or territory; or any agency, department or 
instrumentality thereof, other than the leg
islature; any municipality, county, parish or 
other State, territorial or local governmental 
subdivision, or agency, department of instru
mentality thereof; or the District of Colum
bia or any agency, department or instru
mentality thereof.e 

By Mr. NELSON: 
S. 1817. A bill to amend title 28, United 

States Code, to provide that State pris
oners and Federal prisoners shall not be 
denied Federal habeas corpus relief on 
the ground that such prisoners were pre
viously afforded a full and fair opportJu
nity to litigate their claims, and for other 
purposes; to the Committee on the 
Judiciary. 

FEDERAL HABEAS CORPUS STATUTE 

e Mr. NELSON. Mr. President, I am 
pleased to once again introduce this leg
islation to amend the Federal habeas 
corpus statute. 

On April20, 1977, Senator MATHIAS and 
I introduced S. 1314, legislation identical 
to this bill. At that time, I discussed in 
considerable detail our reasons for intro
ducing the bill and furnished the Senate 
with a wealth of documentary material 
regarding its constitutionality and desir
ability. I do not intend to repeat all my 
arguments here, but rather to highlight 
the abiding reasons why this bill ought to 
be carefully considered and to alert my 
colleagues to recent developments in the 
Federal courts which demonstrate the 
urgent need for this legislation's enact
ment. 

This legislation is introduced in direct 
response to three recent SuPTeme Court 
decisions which construed portions of 
28 U.S.C. 2241 et seq., the Federal habeas 
corpus statute, in a way which departed 
radically from longstanding precedent 
and seriously curtailed the rights of those 
1n prison in violation of their consti
tutional rights to petition the Federal 
courts for a writ of habeas corpus. 

In Francis v. Henderson, 425 U.S. 536 
(1976), the Supreme Court held that a 
State prisoner who failed at trial to make 
9: timely challenge to the racial composi
tiOn of the grand jury which indicted him 
could not, after his conviction, bring that 
challenge in a Federal habeas corpus 

proceeding without a showing of actual 
prejudice. 

In reaching this decision, the Court 
implicitly rejected the existing law set 
out in Fay v. Noia, 372 U.S. 391 <1963), 
that, absent a deliberate bypass of State 
procedures, a procedural default by a 
State prisoner would not foreclose him 
from making a constitutional challenge 
to his confinement through a habeas 
corpus petition. 

In so deciding, the Court extended 
an earlier decision, Davis v. United 
States, 422 U.S. 233 (1973), which had 
held that Federal prisoners were not en
titled to have their claims of unconsti
tutional confinement heard under 28 
U.S.C. 2255, the habeas corpus statute 
applying to Federal prisoners, if they 
had not previously raised these claims 
within the time limits of the Federal 
Rules of Criminal Procedure. 

By applying the Davis reasoning to 
the situation of a State prisoner, the 
Court overlooked the crucial need for 
Federal court intervention when there 
has been an abuse of constitutional 
rights by State court procedures, and it 
disregarded the congressional intent, ex
pressed in 28 U.S.C. 2254, that the Fed
eral courts should have jurisdiction over 
all claims of unconstitutional confine
ment by State prisoners in habeas corpus 
proceedings. It must be remembered that 
the crucial aspect of both 28 U.S.C. 2254 
and 28 U.S.C. 2255 is that a State or Fed
eral prisoner can seek habeas or other 
postconviction relief on the grounds that 
the prisoner is "in custody in violation 
of the Constitution or laws or treaties of 
the United States." 

In Stone v. Powell, 428 U.S. 465 <1976), 
the Court held that when a State has 
provided an opportunity for a full and 
fair litigation of a fourth amendment 
claim of illegal search and seizure, a 
State prisoner may not be granted habeas 
corpus relief on the grounds that the evi
dence illegally seized from him was used 
against him at trial. 

In reaching this decision, the Court 
reached the unprecedented conclusion 
that certain constitutional rights could 
not be vindicated through a habeas cor
pus petition. 

Implicitly, the Court held that some 
constitutional rights, particularly one's 
right to be free from illegal searches and 
seizures under the fourth amendment, 
were less important than other constitu
tional rights. 

Soon after Stone, the Supreme Court 
once again restricted the scope of Fed
eral habeas relief in Wainright v. Sykes, 
433 U.S. 72 <1977). 

In that case, the Court held, inter alia, 
that absent a showing that a person's 
waiver of his right to assert a constitu
tional right in a State proceeding had 
R ''reasonable cause" and that "preju
dice" had resulted from the waiver, Fed
eral habeas relief will not be available 
to that person even if that constitutional 
right has been violated. In Wainright, 
the Federal court was not allowed to hear 
a prisoner's claim that his confession had 
been coerced because his lawyer had 
failed to raise this claim during the State 
proceeding. 

These decisions have resulted in in
stances of lamentable injustice. 

In United States ex. rel Petillo v. New 
Jersey, 562 F.2d 903 (3d Cir. 1977), the 
defendant was convicted of violating 
State antigambling laws. The evidence 
which convicted Petillo was gathered by 
a search of his home. The affidavit 
which supported the search warrant 
contained crucially false information, 
specifically, a telephone number which 
the affiant had allegedly used to make 
bets, which turned out not to be Petillo's 
telephone number. Thus, the evidence 
could have been suppressed at trial as 
having been gathered in violation of the 
fourth amendment. Petillo raised this 
defense at trial, but the State court judge 
disregarded it. Under Stone against Pow
ell, despite the clear error of the State 
court judge, the third circuit was con
strained to hold that Petillo's unconsti
tutional confinement could not be 
remedied. 

The habeas petitioners in Jarrell v. 
Stahl, 446 F. Supp. 395 (W.D.N.C. 1977), 
had been convicted by a North Carolina 
State coul'lt of homosexual activity and 
sentenced to 7 to 10 years in prison. The 
U.S. district court flatly declared the 
evidence used against the petitioners to 
have been "unlawfully obtained." Prior 
to 1976, the prisoners would have been 
freed. However, the Court "felt com
pelled" to deny their petitions because of 
Stone against Powell. 

The destructive potential of Francis 
against Henderson was revealed in 
Ochoa v. Estelle, 445 F. Supp. 1076 (W.O. 
Texas 1976). The question presented in 
that case was whether or not the double 
jeopardy clause of the fifth amendment 
barred a reindictment, a second trial, 
and a conviction based on a count in the 
second indictment, after a jury had been 
impaneled and sworn at the first trial 
and the State had abandoned an iden
tical count in the previous indictment 
based on the same criminal transaction. 
The Court's answer to this question was 
that this procedure did constitute double 
jeopardy. However, because the peti
tioner had not raised this claim prior 
to his second trial, the double jeopardy 
claim was deemed to be "waived" within 
the meaning of Francis against Hender
son. It is difficult to determine what rea
sonable State interest is served by this 
kind of inflexible and cruel doctrine. 

In Caver v. Alabama, 577 F.2d 1188 
(5th Cir. 1978), the habeas petitioner 
had been arrested without a warrant for 
vagrancy without probable cause to ar
rest him. During the period of illegal de
tention, identification evidence was 
gathered which connected the petitioner 
with other crimes. The Fifth Circuit 
Court of Appeals found that this other 
evidence should have been suppressed at 
trial but once again pronounced itself 
powerless to grant the habeas petition 
because of the petitioner's alleged op
portunity to litigate his claim at trial. 

One could multiply these examples at 
length, but I believe that the cases I 
have cited demonstrate a need to restore 
the "Great Writ" to its once-hallowed 
position as a safeguard of our liberties. 
Our bill will accomplish precisely this. 
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This legislation would overrule Stone, 
Francis, and Wainwright. It would amend 
28 U.S.C. 2254 to provide, first, that when 
a person in State custody applies to a 
Federal court for a writ of habeas corpus, 
the application cannot be denied on the 
ground that the applicant did not raise 
the claim at trial or in a pretrial proceed
ing in the State court, unless the court 
finds that the applicant undeTStandingly 
and knowingly decided not to raise the 
claim; and, second, that an otherwise 
valid claim for a writ of habeas corpus 
cannot be denied simply because the 
State courts furnished the applicant with 
a full and fair opportunity to litigate his 
claim. 

This legislation would also amend 28 
U.S.C. 2255 to provide the same protec
tions for those in Federal custody. 

There are five crucially important rea
sons why this legislation ought to become 
law. 

First, the writ of habeas corpus is itself 
one of our most cherished constitutional 
rights and safeguards other consti
tional rights. Its arbitrary reduction in 
scope diminishes the freedom of all 
Americans. 

Second, Stone, Francis, and Wain
wright reverse, without justification or 
real explanation, the previous 50-year 
trend toward expansion of the scope of 
habeas corpus. 

Third, these decisions seem to be partly 
motivated by a desire on the part of the 
Supreme Court to reduce the caseload of 
the Federal courts. I agree that our over
crowded Federal court dockets are a seri
ous problem, but the remedies for it must 
come from Congress, not from the Court, 
in decisions which attempt to reduce the 
caseload by stripping away constitutional 
rights and protections. 

Fourth, these decisions set forth re
quirements that may prove more dimcult 
to implement than the pre-1976 habeas 
standards. At present instead of dealing 
with Federal habeas petitions on the 
merits, the Federal courts are compelled 
to launch lengthy investigations of 
whether or not a "full and fair" oppor
tunity to litigate fourth amendment or 
other constitutional claims was offered 
at trial. The resolution of these inquiries 
will in turn depend on whether or not the 
petitioner's counsel was competent and 
whether there was adequate consultation 
between the petitioner and his trial 
counsel. I beileve that the pre-Stone sys
tem was fairer to habeas petitioners and 
was more efficient for the Federal courts. 

Finally, these decisions are, in essence. 
an attempt by the Supreme Court to 
usurp Congress power under article III to 
define the jurisdiction of the inferior 
Federal courts. 

I believe that Congress ought to accept 
this challenge and enact this legislation 
which will reassert both our determina
tion to retain our power to define the 
jurisdiction of the Federal courts and 
our equally firm belief that essential con
stitutional rights must be safeguarded. 

These decisions purport to interpret a 
Federal statute. It is in Congress power 
to clarify the statutory language so that 
the Court could not interpret the statute 
so restrictively in the future. 

Mr. President, I urge early considera
tion of this bill by the Judiciary Com
mittee and speedy action on it by the full 
Senate. 

Mr. President, I ask unanimous con
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 1817 
Be it enacted bll the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That sec
tion 2254 of title 28, United States Code, is 
amended-

( 1) by redesigns ting subsections (b) , (c) , 
(d), (e), and (f) as subsections (c), (d), (e), 
(!),and (g), respectively; 

(2) by adding immediately after subsec
tion (a) the following new subsection: 

"(b) No application for a writ of habeas 
corpus in behalf of a person in custody pur
suant to the judgment of a State court shall 
be denied on the ground that such State at
forded the applicant a full and fair oppor
tunity to raise and have decided hls claim 
that hls rights, privileges, or immunities un
der the Constitution or laws or treaties of the 
United States were violated by officers or such 
State, or any agency or political subdivision 
thereof, in connection with the investigation, 
apprehension, processing, or conviction of 
such person or any appeal relating to the 
judgment of such State court."; 

(3) by inserting "(1)" immediately before 
"An" in subsection (d). a.s redesignated by 
paragraph ( 1) of this section; and 

(4) by adding at the end of subsection 
(d), as redesignated in paragraph (1) of 
this section, the following: 

"(2) No application for a. writ of habeas 
corpus shall be denied under this section on 
the ground that the applicant did not raise 
the claim at trial or in any pretrial proceed
ing unless after a hearing the court finds 
that such applicant, after consultation with 
competent counsel or after a knowing and 
understanding waiver of the right to coun
sel, understandingly and knowingly forwent 
the privllege of seeking to vindicate his 
claim in the State courts.". 

SEc. 2. Section 2255 of title 28, l..i"lnited 
States Code, is amended-

(1) by adding immediately after the sec
ond paragraph the following: 

"No motion for such relief shall be denied 
on the ground that such prisoner was af
forded a. full and fair opportunity to raise 
and have decided his claim that his rights, 
privileges, or immunities under the Consti
tution or laws or treaties of the United 
States were violated by officers of the Federal 
Government or any agency or political sub
division thereof, in connection with the in
vestigation, apprehension, processing, or 
conviction of such prisoner or any appeal 
relating to the sentence of such court." ; and 

(2) by adding after the fifth paragraph or 
such section, taking into account the new 
paragraph added by paragraph (1) of this 
section, the following: 

"No such motion shall be denied on the 
ground that the prisoner did not raise the 
claim at trial or in any pretrial proceeding 
unless after a hearing the court finds that 
such applicant, after consultation with com
petent counsel or after a knowing and un
derstanding waiver of the right to counsel, 
understandingly and knowin~ly forwent the 
privllege or seeking to vindicate his claim 
in such trial court or in such pretrial pro
ceedlngs.".e 

By Mr. WALLOP (for himself and 
Mr. SIMPSON); 

S. 1819. A bill to amend the Internal 
Revenue Code of 1954 to provide a re
fundable tax credit for investment in 

qualified industrial conservation proj
ects; to the Committee on Finance. 
INDUSTRIAL ENERGY CONSERVATION INCENTIVE 

TAX ACT 

e Mr. WALLOP. Mr. President, today 
Mr. SIMPSON and I are introducing legis
lation to provide tax incentives for in
dustrial energy conservation projects. In 
my judgment, legislation such as that 
which I am proposing can contribute sig
nificantly over the next decade to reduc
ing our dependence upon imported 
energy. 

By any standard of measurement, the 
energy consumed by American industry 
is substantial in amount and it must re
main so for a healthy and vigorous do
mestic economy. Industrial conservation 
efforts already undertaken have produced 
significant energy savings, but there is a 
potential for substantial additional sav
ings to be achieved with existing proven 
technology. Projects to achieve these 
conservation savings are in many in
stances not going forward today because 
the capital required for them is such 
that they do not produce an adequate 
real rate of return on investment. As the 
price of energy continues to rise, many 
of these projects will ultimately be un
dertaken. However, for the decade of the 
1980's, incentives are needed if these 
conservation projects are to be under
taken. 

The legislation I am introducing today 
is designed to stimulate these projects by 
providing tax incentives which are su:m.
cient to produce an adequate real rate of 
return on investment, but only where the 
granting of such tax incentives is "cost 
effective" to the Nation. A project would 
be considered cost effective to the Nation 
in all cases where the cost of the energy 
conserved by the project is less than the 
cost of producing an equivalent amount 
of energy from an alternative energy 
source. For simplicity, that alternative 
cost is set at a uniform figure of $32 1n 
the bill. I am hopeful that this legisla
tion will be considered and acted upon 
favorably by the Committee on Finance 
during its current deliberations on 
energy. 

Under this legislation, tax incentives 
would be made available for industrial 
conservation projects which, first, modify 
or replace all or part of an existing 
domestic productive facility; second, re
sult in the utilization of less energy, other 
than coal, per unit of production; and 
third, to not increase the amount of oU 
and gas consumed per unit of production. 
The legislation thus applies both to proj
ects which result in more efficient use of 
energy and to projects which involve 
conversion to coal, our most abundant 
domestic energy resource. In addition, 
the bill specifies a minimum level of 
energy savings. Thus, incentives will be 
available only if there are quantifiable 
energy savings. 

Once these initial tests have been met, 
tax incentives would be available but 
only if they are necessary to enable the 
taxpayer to realize a specified real rate 
of return on the project, and even then 
only if the granting of the incentives is 
cost effective to the Nation. If the energy 
savings entailed in a conservation proj
ect will provide a 15-percent real rate o! 
return on investment, then there is no 
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need for an investment incentive from 
the Government, and the tax credit is 
denied. There is no need to provide Gov
ernment funds for conservation projects 
that would proceed without Government 
grants or tax incentives. These two con
cepts are designed to assure that we 
achieve the maximum possi'ble energy 
savings for each dollar of tax incentives. 

The tax incentive is cast as a refund
able additional investment tax credit, 
and amount of the additional credit is in 
each case to be equal to that necessary to 
enable the taxpayer to realize a real rate 
of return of 15 percent on the capital 
invested in the project. The amount of 
the additional credtt, which cannot 
exceed 30 percent, is determined by a 
formula which takes into account all of 
the costs and benefits of the project 
including energy savings, existing ta~ 
incentives, and increases in production 
or capacity. Thus, the credit allowed will 
vary from project to project and will in 
all cases be equal to that necessaz-y to 
produce the target real rate of return 
of 15 percent, but no more. 

A central feature of this legislation 
Mr. President, is that the tax incentives' 
even if needed by the taxpayer to pro~ 
duce a 15-percent real rate of return, will 
not be made available unless it is cost 
effective for the Nation to do so. Whether 
the granting of incentives for a particu
lar conservation project is cost effective 
to the Nation is determined by first cal
culating the price, expressed in terms of 
dollars per barrel of oil equivalent at 
which the energy conserved by the p~oj
ect would have to be sold by the tax
payer in order for the taxpayer to realize 
a real rate of return of 15 percent. This 
"~onservation price" is then compared 
With the cost, expressed in dollars per 
barrel of oil equivalent, of producing the 
same amount of energy from an alter
nate domestic energy source. 

For simplicity, the bill sets the alter
native energy cost at $32 per barrel of 
oil equivalent. This figure would increase 
with the price of oil. So long as the con
servation price is less than the alterna
~ive ~ergy price of $32, the granting of 
mcentives for the project is cost effective 
to the Nation. However, if the conserva
ti~n price e~ceeds the alternative energy 
price, grantmg of the incentives is not 
cost effective to the Nation and the in
centives are, therefore, to be denied. 

Mr. President, cost effective incentives 
for industrial energy conservation are a 
necessary part of any effective short
term strategy to reduce our growing de
pendence upon imported energy. Such 
savings can be achieved with existing 
technology, but only if we are prepared 
to meet, on a cost effective basis, the 
~eed to provide capital, through incen
tives, ~or qualified conservation projects. 
More IS involved in these projects than 
improved operating procedures and rela
tiv~ly minor modifications to existing 
eqUipment. What is now involved are 
costly projects to replace existing equip
ment or modifying processes to reflect 
current energy efficient technologies. 
Carefully tailored incentives can stimu
late these projects and result in in
creased energy savings. 

The legislation I am introducing today 
is designed to meet these goals. Undoubt
edly, as with any legislation, further re
finements and improvements can be 
made as the legislative process moves 
forward. I look forward to working with 
my colleagues on the Finance Committee 
in fashioning the best possible response 
for cost effective tax incentives for in
dustrial energy conservation. 

I ask unanimous consent that the bill 
be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 1819 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Industrial 
Energy Conservation Incentive Tax Act". 
SEC. 2. ALLOWANCE OF CREDIT. 

(a) IN GENERAL.-Subpart A of part IV of 
subchapter A of chapter 1 of the Internal 
Revenue Code of 1954 (relating to cred1ts 
against tax) is amended by inserting after 
section 44C the following new section: 
"SEC. 440. INVESTMENT IN QUALIFIED INDUS

TRIAL CONSERVATION PROJECTS. 
"(a) GENERAL RULE.-There is allOWed as a 

credit against the tax imposed by this chapter 
for the taxable year an amount equal rto the 
applicable percentage (determined under 
subsection (b)) of the qualified investment 
(as determined under sections 46 (c) and (d) ) 
in section 38 property (determined without 
regard to the words • (not including a build
ing or its structural components) • in section 
48 (a) (1) (B)) which is (or, !or the purpose 
of applying section 46(d), wlll be) qualified 
industrial energy conservation property. 

"(b) DETERMINATION OF PERCENTAGE.
"{!) IN GENERAL.-For purposes of subsec

tion (a) the applicable percentage is the 
smaller o!-

"(A) 30 percent, or 
"(B) the perceillta.ge determined under 

paragraph (2). 
"(2) PARAGRAPH (2) PERCENTAGE.-For pur

poses of subparagraph (B) of paragraph (1), 
the percentage determined under this pa.ra
graph is that percentage (if any) which is 
necessary to enable the taxpayer to realize a 
real rate of return on investment in the prop
erty, over the useful life of the property, of 
15 percent. The percentage described in the 
preceding sentence shall be determined, un
der regulations prescribed 'by the Secretary, 
by taking into account the cost of the prop
erty, the amount of the credit allowed by 
section 38 with respect to that property (de
termined without regard to this section and 
without regard rto the energy percentage un
der section 46(a) (2) (C)). the amount of any 
deduction allowable with respect to such 
property under part VI of subchapter B of 
this chapter (relating to itemized deductions 
for individuals and corporBitions), the cost 
decreases resulting from the energy saved by 
the property, and all other costs and benefits 
resulting from the investment, including any 
reduction in production costs properly at
tributable to the use of such property, and 
a real rate of return on investment of 15 
percent. 

"(c) LIMITATION BASED ON ALTERNATIVE 
ENERGY COST EQUIVALENT.-

"(!) IN GENERAL.-If the con~ervation price 
of the taxpayer's qualified investment in 
oualified industrial energy conservation 
property with respect to a fac111ty, item of 
equipment, or process exceeds the alterna
tive energy cost equivalent, the amount of 
the credit allowed by subsection (a) with 
respect to that investment shall be zero. 

"(2) CONSERVATION PRICE.-For purposes of 
paragraph (1). the conservation price of such 
a qualified investment shall be the cost over 
the useful life of the modified or replaced 
facility, equipment, or process, expressed in 
terms of dollars per barrel of oil equivalent, 
of producing the energy savings properly at
tributable to the replacement or modifica
tion of the fac111ty, equipment, or process 
with respect to which the credit is allowed. 
Pursuant to regulations prescribed by the 
Secretary, the conservation price shall be de
termined by taking into account the energy 
saved, and the corresponding cost of the re
placement or modification, the credit allowed 
by section 38 with respect to the qualified in
vestment in property involved in the replace
ment or modification (determined without 
regard to this section and without regard to 
the energy percentage under section 46(a) 
(2) (C)), the amount of any deduction allow
able with respect to such property under part 
VI of subchapter B of chapter 1 (relating to 
itemized deductions !or individuals and cor
porations), all other costs and benefits re
sulting from the investment, including any 
reduction in production costs properly at
tributable to the use of such property, and 
a real rate of return of 15 percent. Determi
nations under this paragraph with respect to 
electricity shall be made by employing a heat 
rate of 10,000 Btu per kilowatt hour. 

"(3) Alternative energy cost equivalent.
For purposes of paragraph ( 1) , the alterna
tive energy cost equivalent of a baiT~ of oil 
shall be $32. The $32 amount in the preced
ing sentence shall be increased annually, 
beginning with 1980, by the Secretary by an 
amount which bears the same ratio to $32 
as the amount, if any, by which the average 
landed price of a barrel of crude oil not pro
duced in the United States during the 12-
month period ending on September 30 of 
the year in which the determination is being 
made exceeds the average landed price of 
such oll !or the 12-month period ending on 
September 30, 1979. 

"(d) DEFINIT1:0NS.-For purposes of this 
section-

.. ( 1) Qualified industrial energy conserva
tion property.-The term 'qualified indus
trial energy conservation property' means 
industrial energy conservation property used 
by the taxpayer as a modification to, or a 
replacement of, all or part of an existing 
productive fac111ty, item of equipment, or 
process located in the United States 1! such 
modification or replacement-

"(A) results in the ut11ization of less 
en~rgy per unit of production, 

"(B) does not increase the total amount, 
in barrels of oll equivalent, of oll and natural 
gas (other than petroleum coke and waste 
gases from industrial operations) consumed 
per unit of production, and 

"(C) results in an aggregate annual de
crease in energy consumption, based upon 
levels of production in effect before such 
modification or replacement, of 15,000 or 
more baiTels of oll equivalent per year. 

"(2) INDUSTRIAL ENERGY CONSERVATION 
PROPERTY.-The term 'industrial energy con
servation property' means tangible prop
erty-

"(A) used as an integral part of manu
facturing, production, or extraction. 

"(B) with respect to which depreciation 
(or amortization in lieu of depreciation) ls 
allowable, 

"(C) the useful life of which (determined 
as of the time such property is placed in 
service) is 3 years or more, 

"(D) the original use of which commences 
with the taxpayer, and 

"(E) which is part of, physically attached 
to, or otherwise directly associated with the 
property the use of which results in the 
ut111zation of less energy per unit of pro
duction. 
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"(3) EXISTING.-The term 'existing' 

means-
"(A) when used 1n connection with a 

building or faciUty, a building or facility 
the construction, reconstruction, or erec
tion of which is completed before the date 
of enactment of the Industrial Energy Con
servation Incentive Tax Act, 

"(B) when used in connection with 
equipment, such equipment was placed in 
service before such date of enactment, and 

"(C) when used in connection with a 
process, such process was carried on as of 
such date of enactment. 

"(4) ALTERNATE SUBSTANCE.-The term 'al
ternate substance' means any substance 
other than-

"(A) oil, 
"(B) natural gas, or 
"(C) any product o! oil or natural gas. 
" (e) SPECIAL RULES.-
"(!) APPLICATION OF INVESTMENT CREDIT 

RULES.-
"(A) Credit in addition to section 38 

credlt.-The credit allowed by this section 
is In addition to any amount allowed as a 
credit under section 38 (other than any 
amount determined under section 46(a) (2) 
(C) (relating to the energy percentage)). 

"(B) Certa.ln subpart B rules to apply.
.. (i) Except as otherwise provided In this 

section, the provisions of sections 47 and 48 
are hereby made applicable, under regulations 
prescribed by the Secretary, to the credit al
lowed by this section, except that the words 
• (not including a building and its structural 
components)' contained in section 48(a) (1) 
(B) shall be disregarded and any reference 
to 'section 38 property' shall be treated as 
a reference to 'qualtiled industrial energy con
servation property'. 

"(11) For the purpose o! determining the 
amount of the taxpayer's quallfied invt:st
ment, the appllcable percentage (for pur
poses of section 46(c) (1)) shall be 100 p~r
cent !or all ltexns without regard to the use
fulllfe of any particular Item. 

"(111) For purposes of applying section 47, 
1! qualtiled industrial energy conservation 
property is disposed o! or converted into prop
erty which is not quallfted Industrial energy 
conservation property, and If such disposi
tion or conversion occurs before it has been 
in service for half its useful llfe, the dispo
sition or conversion shall be treated as having 
occurred before the close of the third year 
after the property was pluced in service; 

"(tv) No credit shall be allowed under this 
section for property which is public ut111ty 
property (within the meaning of section 46 
(!) (5)). 

"(v) In the ca.se of a taxpayer which is 
not a corporation, the credit allowed by 
subsection (a) shall be allowed with respect 
to property of which such person is the lessor 
under the rules appllcable to tbe credit al
lowed by section 38 set forth in section 46 (e) 
(3) (but without regard to the limitations 
o! section 48(a) (4) and (5). 

"(2) PROPERTY FINANCED BY PUBLIC FUNDS.
Any investment in qualtfied Industrial en
ergy conservation property shall be reduced 
to the extent that such investment is xnade 
directly or indirectly, with funds provided 
for the acquisition or modification of such 
propertv bv a grant paid by any agency of 
the United States. 

"(3) PROPERTY FINANCED BY INDUSTRIAL DE
VELOPMENT BONDS.-In the case O! quallfied 
industrial energy conservation property 
which is financed in whole or in part by the 
proceeds of an industrial development bond 
(within the meaning of section 103(b) (2)) 
the interest on which Is exempt !rom tax sec
tion 103. the applicable percentage, for pur
poses o! subsection (a), shall be one-hal! 
of the apolicable percentage determined un
der subsection (b) . 

" ( 4) CERTAIN OTHERWISE QUALIFIED PRCP
ERTY NOT TO BE TREATED AS QUALIFIED.-No 

property shall be treated as quallfied Indus
trial energy conservation property if-

.. (A) the taxpayer claixns the energy per
centage provided by section 46(a) (2) (C) 
with respect to that property, or 

"(B) in the case o! property which re
places an existing productive fac1Uty-

.. ( i) the replaced property is not retired 
from service, other than !or use as a tem
porary replacement for the qualified indus
trial energy conservation property which re
placed it during periods for which the quali
fied property is inoperable due to an emer
gency or on account of repairs or mainte
nance, or 

"(11) the rep!acement property is con
structed on a site other than the site of the 
replaced property or reasonably adjacent to 
that site. 

"(f) RECOMPUTATION OF CREDIT AMOUNT 
AFTER PERIOD OF 0PERATION.-The amount O! 
the credit allowed by subsection (a) with 
respect to the taxpayers qualified investment 
in qualified industrial energy conservation 
property shall be redetermined as of the 
close of the first taxable year beginning after 
the property has been placed in service for 
more than 6 months, on the basis of actual 
costs and operating data and the alterna
tive energy cost equivalent originally deter
mined under subsection (c) with respect to 
the investment. If the amount of the credit 
so redetermined-

"(!) is greater than the amount of the 
credit allowed under subsection (a) for the 
taxable year in which the credit was claimed, 
then the excess shall be allowed as a credit 
against the tax imposed by this chapter for 
the taxable year for which the redetermina
tion is made and added to the amount of the 
credit otherwise allowable under subsection 
(a) for that taxable year, or 

"(2) ls less than the amount of the credit 
allowed under subsection (a) for the taxable 
year in which the credl t was claimed, then 
the tax under this chapter for the taxable 
year for which the redetermination is made 
shall be increased by the amount by which 
the credit allowed for the prior taxable year 
exceeds the amount of the credit as so re
determined. 

"(g) APPLICATION OF CREDIT TO PROJECTS TO 
CoNVERT TO CoAL.-In applying this section 
to industrial conservation projects which in
crease the taxpayers ut111zation of coal-

.. ( 1) subsection (d) ( 1) (B) shall be dis
regarded, and 

"(2) the computation of the applicable 
percentage under subsection (b) and the 
conservation price under subsection (c) 
shall take into account all costs and benefits 
associated with the ut111zation of coal.". 

(b) Technical and Conforming Amend
ments.-

(1) The table of sections for such subpart 
A is amended by inserting after the item 
relating to section 44C the following new 
item: 
"Sec. 44D. Investment in qualified industrial 

conservation projects.". 
(2) Paragraph (8) of section 46(!) of such 

Code is amended by striking out "and the 
Revenue Act o! 1978" and inserting in lieu 
thereof "the Revenue Act of 1978, and the 
Industrial Energy Conservation Incentive 
Tax Act". 

(3) Section 6096(b) of such Code (relat
ing to designation of income tax payment to 
Presidential Election Campaign Fund) is 
amended by striking out "and 44C" and in
serting in lieu thereof "44C, and 44D". 

(c) REFUND OF EXCESS CREDIT ATTRIBUTABLE 
TO QUALIFIED INDUSTRIAL ENERGY CONSERVA
TION PROPERTY.-8ection 6401 (b) Of SUCh 
Code (relating to amounts treated as over
payments) is amended-

(1) by striking out "and 43 (relating to 
earned income credit)," and inserting in lieu 
thereof "43 (relating to earned Income 

credit), and 44D (relating to investment 1n 
qualified industrial energy conservation proj
ects),", a.nd 

(2) by striking out "and 43" and insert
ing in lieu thereof "43, and 44D". 

(d) EFFECTIVE DATE.-The amendments 
made by this section shall apply to-

(1) property to which section 46(d) of 
the Internal Revenue Code o! 1954 does not 
apply, the construction, reconstruction, or 
erection of which is commenced by the tax
payer after September 30, 1979, and before 
January 1, 1985, and which is placed in 
service before January 1, 1989, 

( 2) property to which section 46 (d) o! 
such Code does not apply, acquired by the 
taxpayer after September 30, 1979, and which 
is placed in service before January 1, 1989, 
and 

(3) property to which section 46(d) o! 
such Code applies which ls placed in serv
ice before January 1, 1989, but only to the 
extent of the quallfied investment (as de
termined under subsections (c) and (d) of 
section 46 of such Code) with respect to 
quallfied progress expenditures made after 
September 30, 1979.e 

By Mr. BENTSEN: 
S. 1820. A bill to amend section 4941 

(d) (2) of the Internal Revenue Code of 
1954 with respect to private foundations; 
to the Committee on Finance. 
e Mr. BENTSEN. Mr. President, I am 
today introducing a bill to prevent cer
tain private foundations from being sub
jected to an unnecessary cost burden by 
a technical provision of the Internal 
Revenue Code. 

Under existing law, certain private 
foundations will be forced to move their 
offices by December 31, 1979 even though 
the foundation is paying a fair rent to 
the owners of the building. The cost of 
moving will result in a reduction in the 
funds available to the foundation to 
make charitable contributions. The leg
islation I am introducing will allow these 
foundations to continue maintaining 
their present office space as long as a fair 
rent is paid to the owner of the build
ing-arms' length transaction. This rule 
is identical to the comparable provision 
of the Employee Retirement Income Se
curity Act <ERISA). 

My bill will prevent the imposition of 
an unnecessary cost on private founda
tions which would otherwise reduce the 
amount of funds available for charitable 
giving. At the same time the Internal 
Revenue Service will have full authority 
to prevent abuses. 

Mr. President, under a technical pro
vision of the Internal Revenue Cod.e.
section 4941(d) <1) <A> -leasing between 
a private foundation and a so-called 
"disqualified person" is considered an act 
of self-dealing and is prohibited. Such a 
lease is subject to the excise taxes im
posed under section 4941. A transitional 
rule allows foundations to continue leas
ing until December 31, 1979, from "dis
qualified persons" if such leasing is pur
suant to a lease-or renewals of a lease
which was in effect on October 9, 1969, 
and if the lease is as favorable to the 
foundation as an arm's length lease with 
an unrelated party. 

My bill amends section 4941<d) (2) of 
the Code to permit a private foundation 
to lease office space from a disqualified 
person in a building in which there are 
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tenants who are not disqualified persons 
if the lease terms are no less favorable 
to the foundation than they would be 
in an arm's length transaction. 

Under the proposed amendment, 
foundations which were originally 
grandfathered would continue to be 
grandfathered indefinitely, but only 
where there were tenants in the building 
who were not disqualified persons. This 
latter provision would minimize any 
potential enforcement problems by the 
Internal Revenue Service in that an 
arm's length standard would be readily 
available to test the rental price being 
paid by the Foundation. 

There is precedent for my proposal in 
ERISA. Section 4975 (d ) (2) of the tax 
code specifically allows leasing of office 
space on an arm's length basis between 
a disqualified person and a private pen
sion plan. 

I urge the Sena.te to Act favorably on 
my legislation.• 

By Mr. MATHIAS: 
S. 1821. A bill to establish a Nuclear 

Waste Management Authority, and for 
other purposes; to the Committee on En
ergy and Natural Resources, the Com
mittee on Environment and Public 
Works, and the Committee on Govern
mental Affairs, jointly, by unanimous 
consent. 
NUCLEAR WASTE MANAGEMENT REORGANIZATION 

ACT OF 1979 

e Mr. MATHIAS. Mr. President, 2 
months ago, President Carter outlined 
to the Nation what he termed a compre
hensive energy plan to be implemented 
over the next several decades. "Nuclear 
power," he said, "must play an important 
role in the United States to insure our 
energy future." But conspicuously absent 
from the President's plan was any men
tion of one of the gravest and most ur
gent problems facing this country-the 
problem of nuclear waste management. 

Two and one half years ago, I first 
raised the prospect of a solution to the 
problem of nuclear wastes, when I intro
duced the Nuclear Waste Management 
Act of 1977, on the opening day of the 
95th Congress. That was the first action 
taken by any Member of the Congress 
to face the problem of nuclear waste 
management and to deal with it compre
hensively. Since then, I am sorry to say, 
there has been no real progress toward 
solving this problem which grows more 
menacing by the day. 

During the consideration of the legis
lation which created the Department of 
Energy in early 1977, I specifically pro
posed that a nuclear waste management 
function be assigned to the newly created 
Department. This proposal was adopted 
and included in the final version of the 
law and it should have been enough to 
get the Government off dead center on 
this issue. Indeed, that assurance was 
given by the administration witnesses 
during those hearings. But, to my sur
prise and chagrin, like so many grains 
of sand on the beach, that promise was 
quickly washed away. 

The first act of the Department of 
Energy under this new nuclear waste 
management authority was to postpone 

the target date for the completion of a 
waste repository from 1985 to 1988. I pro
tested then that: 

If we had heard of nuclear waste for the 
first time last year, it might be excusable 
for the administration to be floundering 
about as it gets its bearings. The fact is, 
though, that since before we ever split the 
atom, we have known that something would 
have to be done with the by-products of 
nuclear fission to keep them out of the en
vironment. 

Today, Mr. President, I am introducing 
a revised version of my earlier proposal, 
entitled the Nuclear Waste Management 
Reorganization Act of 1979, because we 
must not go any further down the road 
to nuclear energy development until we 
solve our nuclear waste disposal problem. 
Right now there are 75 million gallons of 
high-level nuclear waste from atomic 
weapons production in temporary stor
age facilities. And there will be 40 million 
more g,allons of military radioactive 
waste by the year 2000. In addition, each 
of the United States 67 nuclear power
plants produces about 30 tons of spent 
fuel a year. They have already accu
mulated about 4,000 tons of radioactive 
waste and by the year 2000 as much as 
100,000 tons will have accumulated in 
that deadly stockpile. 

The costs involved in a nuclear waste 
disposal program will be large but they 
must be paid. Nobody knows exactly 
what the bottom line will be, but $20 bil
lion for the military waste alone is the 
most conservative figure you hear. An 
energy program that glosses over the 
facts of nuclear waste disposal not only 
does a disservice to the American people, 
but substantially diminishes the pros
pects for the continued viability of nu
clear energy itself. 

Even were we to stop developing nu
clear power tomorrow and ban nuclear 
weapons production, our nuclear waste 
disposal problem would remain. It simply 
is not going to disappear now or ever 
until we take vigorous action. 

As noted in a recent article in the 
Progressive--

The nuclear industry and the Federal Gov
vernment badly need visible evidence of light 
at the end of the nuclear waste tunnel. 
Optimistic predictions, routinely issued for 
decades, are clearly wearing thin-threaten
ing the commercial nuclear power industry 
and jeopardizing atomic weapons production 
as well. In recent months, several States have 
effectively prevented further reactor con
struction. Along with the shakiness o! nu
clear energy finances, absence of dependable 
storage for radioactive waste is key to the 
growing anti-nuclear sentiment o! both the 
public and its elected officials. Thirty-five 
years after atomic fission became a reality 
and more than 5,600 Federal studies on waste 
management later, no solutions have 
emerged. 

The permanent challenge which radio
active waste disposal poses to Govern
ment must be squarely faced immedi
ately, before it is too late; before future 
generations are confronted with grave 
risks to health and environment. I do 
not wish to be associated with that kind 
of legacy, and I am sure my colleagues 
do not either. The bill I am introducing 
today is designed to prevent it. 

Daily I receive letters from constitu
ents in Maryland, and from people across 

the country urging that Congress address 
the problem of nuclear waste disposal. 
The recent accident at Three Mile Is
land brought the dangers of nuclear 
waste, its shipment, treatment and dis
posal under public scrutiny. What the 
public has discovered has sparked the 
demand for solutions. 

A technical solution for long-term 
disposal of nuclear wastes-sealed stor
age in stable geologic formations such 
as salt beads-was recommended to the 
Congress several years ago. And, in
credible as it seems, that same recom
mendation was made by the National 
Academy of Sciences to the Atomic 
Energy Commission 20 years earlier. But, 
after years of studies, research, and de
velopment, we still have no long-term 
way to manage nuclear waste and no 
comprehensive scheme to regulate such 
waste. 

Mr. President, my bill would establish 
an independent, self-financing Govern
ment agency to control existing and fu
ture commercial and military radioac
tive waste facilities. This agency, to be 
known as the Nuclear Waste Manage
ment Authority, would deal with the 
high-level and transuranic wastes which 
are the most threatening to humanity. 

A study done for the Energy Research 
and Development Administration by 
Mason Willrich under the auspices of 
the Energy Laboratory at the Massa
chusetts Institute of Technology con
cludes that the--

Existing organization for radioactive waste 
management w111 be unworkable 1! left un
changed ... Bifurcated responsibility !or an 
essentially integrated series of waste man
agement operations creates incentives !or 
each sector to pass through to the other as 
much as possible of the risks and costs ... 
One pervasive deficiency in the existing 
waste management structure is that it does 
not tend to generate strong incentives for 
efficient management. 

Our present organization for dealing 
with radioactive wastes thwarts the ef
fective management of waste disposal. 
The diffuse pattern of responsibility in 
this area and conflicting interests have 
resulted in too little being done. The bill 
I am introducing today provides a new 
and efficient means for managing waste 
disposal in a new, independent Govern
ment authority. This agency would fi
nance itself by selling bonds and charg
ing fees for waste disposal. Thus, while 
safety and efficiency would increase, 
there would be no increase in Federal 
expenditures. 

This agency would own all high-level 
and transuranic waste facilities, includ
ing facilities for temporary storage, 
treatment, and permanent disposal of 
wastes and any specially constructed 
waste transport containers. It would take 
over existing commercial and military 
waste facilities. 

The Authority would then have the 
complete responsibility for getting the 
job of storage, treatment, and finally, 
disposal of nuclear waste materials ac
complished. The Authority is directed by 
the bill to prepare plans, construct, and 
operate facilities for long-term surface 
storage of spent fuels, for nuclear waste 
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treatment plants which will be available 
to convert liquid wastes to solid form, 
and for permanent nuclear waste 
repositories. 

In each of these tasks, the Authority 
is directed to obtain the concurrence of 
the Congress in actions it plans to take. 
In addition, the Congress and interested 
States are to be closely involved in the 
selection of storage and disposal sites. 
The bill establishes a mechanism for the 
participation of States in this process, in 
order to insure the protection of all in
terests involved. 

Finally, the Nuclear Waste Manage
ment Reorganization Act of 1979 would 
provide a foundation for the interna
tional regulation of hazardous radioac
tive waste materials. Under the bill, a 
commission would undertake a world
wide feasibility study to recommend sites 
to serve as repositories for nuclear 
wastes. It would work closely in this 
study with the Department of State and 
the International Atomic Energy Agency, 
and would build on the recommendations 
of the international nuclear fuel cycle 
evaluation. 

Mr. President, the problems that this 
country faces with respect to nuclear 
waste management are not going to dissi
pate. In fact, unless we act now, they can 
only grow worse. I introduce this legis
lation as the step that must be taken now 
to implement a comprehensive, emcient, 
safe, and workable solution to the ever
mounting problem. It demands consid
eration because the very future of this 
country depends on how and how soon 
we solve our critical problem of nuclear 
waste management. 

Mr. President, I ask unanimous con
sent that the text of the Nuclear Waste 
Management Reorganization Act of 1979 
be printed at this point in the RECORD, 
together with a two-part article from the 
July 9 and 10, 1979 New York Times on 
the problems surrounding nuclear waste 
management. 

There being no objection, the bill and 
articles were ordered to be printed in the 
RECORD, as follow: 

s. 1821 
Be it enacted by the Senate and House 

of Representatives of the United States o'f 
America in Congress assembled, That this 
Act may be cited as the "Nuclear Waste Man
agement and Reorganization Act o! 1979". 
TITLE I-DECLARATION OF FINDINGS 

AND PURPOSES; DEFINITIONS 
DECLARATIONS OF FINDINGS AND PURPOSES 

SEc. 101. The Congress finds that-
(1) there is a concern among the citizenry, 

within the scientific community, and w111h1n 
the international community o! nations with 
regard to the potential for present and future 
contamination o! the natural and human 
environment by radioactive and toxic sub
stances which are produced through the use 
o! nuclear energy no matter what the pur
pose; 

(2) th1.rty years o! e1fort by the federal 
government have been ine1fective in estab
llshing and 1Inplementing a nuclear waste 
management policy; 

(3) the American public is increasingly 
skeptical of the abUlty of present federal in
stitutions to deal with the long-term man
agement and safe disposal of nuclear wastes; 

(4) nuclear wastes from civilian and mm
tary programs are rapidly accumulating and 
represent a potential long-term hazard to 
public health and safety; 

( 5) the Department o! Energy and its 
predecessor agencies have been ineffective in 
providing the necessary leadership on the 
nuclear waste management issue; in part, 
due to their conflicting responsib111ties for 
energy policy, supply, and technological de
velopments; 

(6) the recent Report to the President by 
the Interagency Review Group on Nuclear 
Waste Management, whlle a valuable contri
bution to the discussion o! the issues, dem
onstrates the ineffectual nature o! commit
tee decisions by offering compromise posi
tions and noncommittal recommendations; 

(7) there is a compelllng need to estab
lish a poUcymak!ng framework which wlll 
assure the development o! a national nuclear 
waste disposal plan, and wlll establlsh a de
c1sionmaking process with clearly defined au
thority for decision; 

(8) Congress should maintain strict over
sight over decisions involving nuclear waste 
policy; 

(9) An independent executive agency 
should be establl&hed which wlll develop pol
icies !or, and establish and manage !aclllties 
tor, the treatment, storage, and ultimate dis
posal of nuclear wastes from mllita.ry weap
ons programs and the government and com
mercial nuclear power programs; 

(10) while there may be some delay attend
ant to the estabUshment o! a new agency, 
such delay is Justified by the long-term ben
efits o! establishing a functional decision
making process; 

(11) Congress should declare that it shall 
be a national policy to provide !or long
term storage o! fuel !rom domestic nuclear 
reactors and for military wastes: 

(a) the technology !or such long-term stor
age presently exists and it is technically 
feasible to safely store nuclear wastes for 
decades; 

(b) long-term storage wlll permit deliber
ate, scientlflc research, development and 
demonstration o! safe permanent means o! 
nuclear waste disposition; 

(c) long-term storage allows for decay o! 
radioactive isotopes and heat !rom nuclear 
wastes, !ac111tating safe permanent disposal; 

(d) long-term storage permits recovery of 
valuable energy resources in the spent fuel 
from nuclear reactors in the spent fuel !rom 
nuclear reactors 1! the Nation should decide 
on such an energy policy. 

SEc. 102. Therefore the Congress declares 
that it is the purpose of this Act: 

(1) To establish an independent execu
tive agency to be known as the Nuclear 
Waste Management Authority (hereinafter 
in this Act referred to as the "Authority"). 
The Authority shall have the sole responsi
blllty for and shall be required to develop 
a nuclear waste treatment and disposal plan. 

(2) To establish an interim program of 
long-term storage of nuclear wastes. 

(3) To establish the jurisdiction of Fed
eral agencies and the States with respect to 
management, storage and disposal of nu
clear wastes. 

( 4) To establlsh a nuclear waste trust 
fund. 

(5) To direct the Authority to take the 
lead with the Department of State in foster
ing international cooperation in develop
ing solutions to nuclear waste management 
problems. 

DEFINITIONS 

SEc. 103. For the purposes o! this Act-
( 1) the term "Department" shall mean the. 

Department of Energy; 
(2) the term "Secretary" shall me_an the 

Secretary of Energy; 
(3) the term "Authority" shall mean the 

Nuclear Waste Management Authority estab
Ushed by section 202 of this Act; 

(4) the term "EXecutive Director" shall 
mean the Executive Director of the Author
ity; 

(5) the term "nuclear waste" shall mean 

high-level waste, transuranic contaminated 
waste and low-level waste; 

(6) the term "high-level waste" shall mean 
the highly radioactive wastes resulting !rom 
the reprocessing of spent nuclear fuel, and 
Includes both the liquid waste which is pro
duced directly in reprocessing and any solid 
material into which such liquid waste ls 
made; 

(7) the term "transuranic nuclear waste" 
shall mean material contaminated with ele
ments having an atomic number greater than 
92 , including neptunium, plutonium, ameri
cium, and cur.ium, ln concentrations of 
greater than 10 nanocuries per gram; 

(8) the term "low-level waste" shall mean 
material contaminated with radioactive ele
ments emitting beta or gamma particles or 
with traces of transuran!c elements in con
centrations less than nanocuries per gram; 

(9) the term "spent nuclear fuel" shall 
mean fuel which has been discharged !rom 
a nuclear reactor following irradiation, whose 
constituent elements have not been sepa
rated by reprocessing; and 

(10) the term "radioactive mine and mill 
tallings" shall mean the radioactive remain
ing portion of metal-bearing ore, such as 
uranium, after some or all of the metal has 
been extracted. 

TITLE II-NUCLEAR WASTE 
MANAGEMENT AUTHORITY 
ESTABLISHMENT AND FUNCTIONS 

SEc. 201. (a) There is established an in
dependent executive agency to be known 
as the Nuclear Waste Management Author
ity. The Authority shall be headed by an 
Executive Director appointed in accord
ance with the provisions of Sec. 202. 

(b) All functions, powers, and duties o! 
the Department of Energy with regard to 
disposal are hereby transferred to the Au
thority. 

(c) subject to the provisions of this Act, 
the Authority shall perform functions as 
are necessary to carry out the purposes o! 
this Act including the-

(1) acquisition of existing nuclear waste 
fac111ties not owned by the United States; 

(2) establishment of control over existing 
government fac111tles for the treatment, 
transportation, and storage of nuclear wastes 
and spent nuclear fuel, including casks, 
buildings, vehicles, equipment and other 
materials associated with such faclllties; 

(3) design, construction, operation, and 
management of all temporary and permanent 
nuclear waste fac111ties within the United 
States and all government owned away-from
reactor fac111ties for the storage of spent 
nuclear fuel ; 

(4) establlshment of programs !or the 
treatment, management, storage and dis
J:Osal of nuclear wastes and spent nuclear 
fuel , including necessary research and de
velopment activities related thereto; 

(5) establlshment, collection, and deposit 
of fees in the Nuclear Waste Management 
Fund for nuclear waste treatment services 
and storage of nuclear wastes and spent nu
clear fuel; 

(6) establlshment of a Nuclear Waste 
Treatment and Disposal Plan outllning how, 
when and where the United States shall 
accompllsh the safe disposal of its existing 
and future nuclear waste and the storage of 
spent nuclear fuel; and 

(7) promulgation of such rules and regu
lations to implement the authority granted 
under this Act. 

(d) Nothing in this section shall be con
strued to grant to the Authority regulatory 
functions of the Nuclear Regulatory Com
mission held by such Commission on the 
date of enactment of this Act. 

(e) All functions, powers, and duties of 
the Department of Energy with regard to 
radioactive mine and mill tailings are here
by transferred to the Authority. Nothing in 
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this section shall be construed to grant to 
the Authority regulatory or management 
functions with respect to radioactive mine 
and mill ta1lings of the federal agencies, 
states, Indian tribes or prl!Vate enterprises 
as set forth in the Uranium Mill Tailings 
Radiation Control Act of 1978 (Public Law 
9~04). 

OJTICEBS AND PERSONNEL 

SEc. 202. (a) The Executive Director and 
the Deputy Executive Director, shall be ap
pointed by the President, by and with the 
advice and consent of the Senate. 

(b) The President shall appoint the Ex
ecutive Director and the Deputy Execu
tive Director from among individuals who 
by reason of their general background and 
experience are specially qualified to manage 
a full range of nuclear waste management 
programs. 

(e) There shall be in the Authority a Gen
eral Counsel who shall be appointed by the 
Executive Director and who shall serve at 
the pleasure of and be removable by the Ex
ecutive Direct0r. Officers appointed pur
suant to this section shall perform such 
functions as the Executive Director shall 
specify from time to time. The Executive 
Director shall delegate to one such officer a 
special responsib111ty for international co
operation in all nuclear waste management 
programs. 

(d) Except as otherwise expressly provided 
by law, the Executive Director may delegate 
any of his functions to such officers and em
ployees of the Authority as he may des
ignate, and may authorize successive re
delegatlons of such !unctions as he may 
deem necessary or appropriate. 

(e) The Executive Director is authorized 
to se:ect, appoint, employ, and fix the com
pensation of such officers and employees, in
cluding attorneys, as are necessary to per
form the functions now or hereatter vested 
in him and prescribe their !unctions. Posi
tions and current Budget authority of the 
Department of Energy relating to nuclear 
waste disposal shall be transferred to the 
Authority 90 days after the date of enact
ment of this Act. 

(!) The Executive Director is authorized 
to obt,aln services as provided by section 3109 
of title 5 of the United States Code. The Ex
ecutive Director is authorized to pay trans
portation expenses, and per diem in lieu of 
subsistence expenses in accordance w1 th 
cha.pter 57 of title 5 of the United States 
Code !or travel while at places of duty, o! 
persons appointed for emergency, temporary 
or seasonal services in the field services of 
the Authority. . 

(g) The Executive Director is authorized 
to utlllze on a reimbursable basts, the serv
ices o! any personnel m.:~.de available by any 
department, agency, or instrumentality in
cluding any independent agency of 
government. 

(h) The Executive Director is authorized 
to establish advisory boards, in accordance 
with the provisions of the Federal Advisory 
Committee Act (Public Law 92-463), to ad
vise with and make recommendation to the 
Authority on legislation, policies, adminis
tration, research, and other matters. 

(i) Notwithstanding any other provisions 
of law, the Executive Director is authorized 
to employ persons who are not citizens of 
the United States in expert, scientlfic, tech
nical, or professional capacities whenever 
he deems it in the public interest. 

ADMINISTRATIVE PROVISIONS 

SEc. 203. (a) The Executive Director she.ll 
prescribe such policies, standards, criteria, 
procedures, rules, and regulations as he may 
deem to be necessary or appropriate to per
form the functions prescribed by this Act 

(b) The Executive Director shall engage.in 
policy planning, an:d perform programs eval-

ua.tion analysis and such other studies, as 
may be necessary to promote the efficient and 
coordinated a.dminlstration of the Authority 
and properly assess progress toward a.chieve
ment of its stated goals. 

(c) The Executive Director is authorized to 
establish, maintain, alter or discontinue such 
State, regional, district, local, or other field 
offices as he may deem necessary or appro
priate to perform the functions prescribed by 
this Act. 

(d) The Executive Director shall cause a 
seal of the office to be made for the Authority 
of such device as he shall approve and judi
cial notice shall be taken of such seal. 

(e) Notwithstanding any other provision 
o! law, the Nuclear Regulatory Commission 
shall have exclusive licensing and related 
regulatory authority including but not limit
ed to the establishing of rules, criteria and 
standards, with regard to all existing and 
future commercial nuclear waste materials, 
all nuclear waste treatment and storage 
fac1lities and all spent fuel storage facilities 
including-

(1) temporary storage; 
(2) permanent disposal; 
(3) treatment of commercial high-level 

waste and transuranic nuclear waste; and 
(4) transportation of nuclear wastes. 
(f) Except for public buildings as defined 

in the Public Buildings Act of 1959, and with 
respect to the lease spa.ce subject to the pro
visions of the Reorganization Plan No. 18 of 
1950, the Executive Director is authorized 
to acquire (by purchase, lease, condemna
tion, or otherwise) , construct, improve, re
pair, operate, and maintain fac1Uties and 
real property as the Director deems to be 
neces<:.-a.ry in and outside the District of Co
lumbia., except that such authority shall 
apply only to facilities required for the main
tenance and operation of fa.c111ties, quarters 
and related a.ccommodations for employees 
and dependents of employees of the Author
ity and such other special purpose real prop
erty as the Executive Director deems to be
necessary in and outside the District of Co
lumbia. Title to property or interest therein, 
real, personal, or mixed, a.cquired pursuant 
to the orovislons of this section shall be in 
the United States. 

(g) (1) The Executive Director is author
ized to provide, construct, or maintain, as 
necessary and when not otherwise available, 
the following for employees and their de
pendents stationed at remote locations· 

(A) emergency medical services and s~p-
plies; 

(B) food and other subsistence supplies· 
(C) messing faci11ties; ' 
(D) audio-visual equipment, accessories, 

and supplies for recreation and training· 
(E) reimbursement for food, clothing, 

medicine, and other supplies furnished by 
such employees in emergencies for the tem
porary relief of distressed persons; 

(F) living and working quarters and facil
ities; and 

(G) transportation for school age depend
ents of employees to the nearest appropriate 
educational !ac1Uties. 

(2) The furnishing of medical treatment 
under subparagraph (A) of paragraph (1) 
and the furnishing of services and supplies 
under subparagraphs (B) and (C) of para
graph ( 1) shall be at prices reflecting reason
able values as determined by the Executive 
Director. 

{h) The Executive Director is authorized 
to require any of the following described 
rights if the property acquired thereby is for 
use in, or 1s useful to the performance o! the 
functions vested tn him: 

(1) copyrights, patents, and applications 
for patents, designs, processes, specifications, 
and data; 

(2) licenses under copyrights, patents, and 
applications for patents. 

INTERAGENCY COOPERATION 

SEc. 204. Each department, agency and 
instrumentality of the Executive Branch of 
the Government is authorized and directed 
to furnish the Authority, upon the request 
of the Executive Director, any information 
or other data which the Executive Director 
deems necessary to carry out his duties under 
this Act. 

TITLE III-LONG-TERM SURFACE 
STORAGE 

SEc. 301. The Congress hereby finds that
(1) considerable research and development 

activities have been carried out over the last 
two decades on the long-term storage and 
permanent disposal of nuclear waste and 
spent fuel; 

(2) it appears technically feasible to safely 
store nuclear waste and spent fuel 1n geo
logic media. for many thousands of years; 

(3) safe, long-term surfa.ce storage of nu
clear waste and spent fuel is readily a.chiev
able; 

(4) there are no technical, environmental 
or economic reasons requlring early operation 
of either a permanent repository or a long
term storage fa.cility for nuclear waste and 
spent fuel; 

( 5) further research and development into 
alternatives fer permanent disposal w111 per
mit a. higher degree of confidence and a more 
cost-effective design. 

SEc. 302. Therefore Congress declares that 
it is the purpose of this Title to provide for 
the long-term surfa.ce storage of military nu
clear waste, spent fuel and nuclear waste 
from domestic nuclear reactors and, where 
appropriate and consiStent with applicable 
law, foreign nuclear reactors. 

SEc. 303. The Executive Director is author
ized to conduct a study into the feaslblllty 
of long-term sur!a.ce storage of nuclear waste 
and spent fuel, and shall select a. site or 
sites for such storage and construct one or 
more fac111ties for such storage in accordance 
with the provisions of this Title. 

SEc. 304. Each site for a fa.ci11ty for long
term storage of spent fuel and nuclear waste 
(hereinafter in this Title referred to as "long
term fa.cmty") shall be located on a federal 
reservation at which there are on-going nu
clear activities at the time of enactment of 
this Title. 

SEc. 305. The long-term fa.cmty shall pro
vide surface or near-surface storage, and shall 
be designed to store spent fuel and nuclear 
waste for at least 100 years, and to permit 
retrievab1Uty of such stored spent fuel. Such 
long-term fa.c1lity shall utilize passive cool
ing, and shall permit modular construction 
of storage units. 

SEc. 806. The Executive Director shall take 
all appropriate steps to assure that a long
term fa.c111ty, including the initial module of 
storage units. shall be ava.ila.ble to receive 
and store spent fuel by January 1, 1988. 

SEc. 307. Within one year from the date o! 
enactment of this Act, the Secretary shall 
submit to the President, each House of the 
Congress, and the Governor of the State in 
which the site of the long-term faclUty is to 
be located, a report with detailed recom
mendations, including but not limited to--

(a.) selection of the site for the long-term 
fa.clllty, as described in section 304; 

(b) the general design of the long-term 
fa.c111ty, as described in section 305; 

(c) a. schedule for detailed design, environ
mental review, licensing and construction to 
support avalla.bllity o! long-term fa.cUities 
consistent with the date specified 1n section 
306; 

(d) criteria. for the pa.cka.ging and condi
tion of spent fuel and nuclear waste at the 
time of its receipt at a. long-term fa.c1lity; 

(e) the projected cost per year for the 
design, construction and operation of the 
long-term facility over its design Ufe; 



September 25, 1979 CONGRESSIONAL RECORD-SENATE 26101 
(f) the proposed criteria for determining 

the fees to be charged for long-term storage 
and ultimate disposal of spent fuel and 
nuclear waste; 

(g) an estimate of the fees to be charged; 
(h) projected storage capacity and facil

ity requirements in yearly increments 
through the year 2000, assuming continued 
deferral of reprocessing; 

(i) the organizational and management 
approach for construction and operation of 
the long-term fac111ty. 

SEc. 308. (1) The Executive Director shall 
enter into contracts to accept and take title 
to, and to provide long-term storage and 
ultimate disposal of spent fuel and nuclear 
waste. The fees for such services shall be 
established on a. non-discriminatory and 
one-time basts and shall provide .for re
covery of the Government's costs. Contracts 
entered into pursuant to this section shall 
provide for the refund of an appropriate 
portion of the fee in the event that tt is 
determined that spent fuel may be reproc
essed and the spent fuel is returned to the 
former owner for reprocessing. 

(2) The Executive Director shall estab
lish criteria in writing setting forth the 
terms and conditions under which services 
provided under this section shall be made 
available; Provided, That before the Execu
tive Director establishes such criteria, the 
proposed criteria shall be submitted to the 
Senate Energy and Natural Resources and 
House Science and Technology Committees, 
and a period of forty-five days shall elapse 
while Congress is in session (in computing 
the forty five days there shall be excluded 
the days in which either House is not in 
session because of adjournment for more 
than three days) unless the aforementioned 
Committees by resolution in writing waive 
the conditions of, or all or any portion of, 
such forty-five day period. 

SEc. 309. Section 202(4) of the Energy 
Reorganization Act of 1974 is amended to 
read: 

"(4) Retrievable Surface Storage Fac111ties 
and other fac111ties for the express purpose 
of subsequent long-term storage of high
level radioactive waste or spent fuel, which 
are not used for, or are part of, research 
and development activities." 

SEc. 310. All requirements imposed by the 
National Environmental Polley Act of 1969 
(Publlc Law 91-190) for the preparation of a 
detailed statement and the consideration of 
alternatives with respect to the siting, de
sign, llcensing, construction and operation 
of the long-term fac111ty shall be met by 
the preparation by the Executive Director 
of a detailed statement; Provided, That with 
respect to the requirements imposed by the 
National Environmental Polley Act of 1969, 
this Act shall be deemed adequate consid
eration of the need for the long-term fac111ty, 
the timing of the initial avatlablllty of the 
long-term fac111ty, alternative sites for the 
long-term facillty, and alternative methods 
for the long-term storage of spent fuel and 
nuclear waste; Provided further, That no fur
ther consideration of such rna tters shall be 
required. 

SEc. 311. The Nuclear Regulatory Com
mission shall not deny, withhold or delay 
the granting of llcenses for nuclear power 
reactors based upon any finding or deter
mination concerning the status or progress 
of programs and fac111ties for the long-term 
storage or permanent disposal of nuclear 
wastes and spent fuel; Provided, That noth
ing herein shall be construed to atfect the 
Commission's consideration of the environ
mental impacts of such long-term storage 
of permanent disposal in its review pursuant 
to the National Environmental Polley Act 
of 1969 of the 11cens1ng of such reactors. 

TITLE IV-NUCLEAR WASTE TREATMENT 
AND DISPOSAL 

THE GENERAL PLAN 

SEc. 401. Not later than one year after the 
date of enactment of this Act, the Authority 
shall submit to Congress a Nuclear Waste 
Treatment and Disposal Plan (hereinafter 
referred to as the "Plan"). The Plan shall 
contain a timetable and budget for any re
search, demonstration, or development ac
tivity that is needed to determine the appro
priate methods for the safe treatment, 
transportation, and disposal in perpetuity of 
high level and transuranic nuclear waste, 
and spent nuclear fuel. The Plan shall iden
tify any technical uncertainties tha.t need to 
be resolved by scientific or engineering 
studies prior to the siting and construction 
of any llquid waste treatment plants or 
permanent nuclear waste repositories. The 
general Plan shall include: 

(a) a program (including schedules) for 
siting, construction, and operation of nu
clear waste treatment plants needed to con
vert the existing and projected inventory of 
liquid nuclear waste to solld form by 1995; 

(b) a program for safely moving spent 
nuclear fuel , and high level and transuranic 
nuclear waste from point of origin to any 
intermediate points and to final disposal in 
repositories; 

(c) a program (including schedules) for 
siting, construction and operation of pllot 
or experimental nuclear waste fa.c111ties and 
their projected costs and duration; 

(d) a program (including schedules) for 
siting, construction and operation of perma
nent nuclear waste repositories that will be 
required by the year 2000 for the safe dis
posal of high level nuclear waste, trans
uranic waste and spent nuclear fuel, includ
ing the development of engineering specifi
cations and designs for the construction of 
permanent repositories and the development 
of specific information required to proceed 
with the siting, construction, and operation 
of such reposl tortes; 

(e) the financial provisions for the imple
mentation of the Nuclear Waste Manage
ment Fund authorized by Section 501 of this 
Act, including estimates of the cost of 
acquisition o! any fac111ties not owned by 
the Authority; 

(f) a program (including schedules) for 
siting, construction and operation of fa.cill
ties for the interim storage of spent fuel at 
away-from-reactor sites that will be avail
able for operation by January 1, 1984; and 

(g) an identification of all generic and 
site specific environmental impact state
ments to be issued by the Authority in con
nection with this Plan and fa.cillties de
scribed in subsections (a), (c), (d), and (f), 
above, and the schedules for their issuance. 

THE SITE DJ!!VELOPMENT PLAN 

SEc. 402. (a) Concurrent with the sub
mittal of the Budget for the Authority and 
no later than January 30, 1981, the Authority 
shall submit to the Congress individual site 
development plans for one or more liquid 
waste treatment plants and one or more high 
level and transuranic nuclear waste, and 
spent nuclear fuel repositories. 

(b) The site development plans required 
by subsection (a) shall lnclude-

(1) the specific locations of the most tech
nically feasible liquid waste treatment plant 
and repository sites; 

(2) the status of the designs and engi
neering specifications of any liquid waste 
treatment plant or repository sites, includ
ing any contracts entered into for such de
signs by the Authority; 

(3) an identification and status report on 
all licenses, permits, and other regulatory re
quirements of Federal, State and local agen
cies related to the development of Ilquid 

waste treatment plants or proposed reposi
tory sites, and for the transport of nuclear 
waste materials to such sites; and 

(4) the estimated capital and operating 
costs of each Uquld waste treatment plant 
or repository site recommended by the 
Authority. 

AMENDMENT AND APPROVAL OF PLANS 

SEc. 403. (a) The Executive Director may 
make amendments to the general Plan or 
the Site Development Plan within the first 
60 days after such Plans are submitted to 
Congress for approval. 

(b) Any Committee of the Congress to 
which a Plan 1s referred in accordance with 
the rules of each House may, within 60 days 
of submittal, report to its respective House 
a resolution disP,pprovlng of the Plan. If a 
resolution of disapproval is not passed by 
both Houses within 30 days after the reso
lution 1s reported, such Plan shall be con
sidered approved. 

(c) In the event a Plan is disapproved, 
the Authority shall revise and resubmit 
t.he Plan within 60 days of such disapproval. 
Congress shall have 60 days from the date of 
submittal .to enact a resolution of dis
approval. 

LOW LEVEL WASTE 

SEc. 404. The Authority shall prepare and 
submit to the Congress within one year after 
the date of enactment of this Act a plan: 

(a) defining the need for additional low
level waste sites (with designation of spe
cific sites to be developed, 1! any), and the 
need for remedial action, 1! any, for existing 
low-level facilities; 

(b) providing for the performance of ad
ditional research and development, as 
needed; and 

(c) projecting the cost for the actions 
defined 1n subsections (a) and (b). 

STATE PARTICIPATION 

SEc. 405. (a) Upon the selection of a site 
for any nuclear waste treatment faclllty or 
permanent repository, the Executive Direc
tor shall notify the Governor of each State 
within 50 miles of the proposed fac111ty, in 
writing, of such selection, and shall furnish 
each Governor all relevant information con
cerning the identification of such site and 
the plans for development of such site. 

(b) The Executive Director shall work 
closely with and consult with each such Gov
ernor. 

(c) The Authority may reimburse a Gov
ernor for the reasonable cost of his consulta
tion with the Executive Director, analyses, 
and other work performed by the State, and 
other costs incurred by the State as a result 
of the siting and construction of a fac111ty. 

(d) The Authority shall hold hearings on 
the Nuclear Waste Treatment and Disposal 
Plant in Washington, D.C., and at a location 
within 50 miles of any proposed fac111ty and 
at any other relevant location, 1f determined 
by the Executive Director to be required to 
ventilate fully the issues, prior to the date 
of submittal of such plans to Congress. 

(e) The Executive Director shall seek ad
vice from interested industry, public inter
est, governmental, scientific, and other or
ganizations and individuals in the establish
ment of site development plans, prior to the 
submittal of such plans to Congress. 

(f) The Executive Director shall consult 
with the Chairman of the Nuclear Regula
tory Commission, the Administrator of the 
Environmental Protection Commission, the 
Administrator of the Environmental Protec
tion Agency, the Chairman of the Council 
on Environmental Quallty and the Secretar
ies of State, Defense, Energy, Interior and 
Transportation in the establishment of all 
waste plans. 

(g) (1) The Governor of any State located 
within 50 miles of a planned fac111ty shall 
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have the right to file a !om1al objection with 
the Executive Director with regard to any 
aspect of the site development plans of such 
facility. Any such objection shall specify the 
nature of and reasons for the objection po
sition. Such objection shall be filed with the 
Executive Director prior to the date of sub
mittal of such Plans to Congress. An objec
tion shall propose amendments to the plan, 
which if implemented, would remove the 
basis for such objection. 

(2) In the event of a formal objection to a 
site development plan by a Governor, the 
Authority may not implement any aspect of 
such plan unless the Executive Director 
makes provision for resolving such objection, 
including the implementation of any amend
ments submitted with the objection, or un
less the Executive Director makes a. finding 
that the plan as prepared is necessary in 
order to provide for environmentally safe 
storage of nuclear waste, and the proposed 
amendments submitted with the objection 
should not be implemented. 

( 3) In the event of such a finding by the 
Executive Director, the Executive Director 
shall notify the Governor in writing of the 
nature of and justifications for such a find
ing. The Executive Director shall also submit 
the plan, objection and finding to the Con
gress, which shall have 60 days, during con
tinuous session, to approve the plan. For 
purposes of this section, the period of con
tinuous session is tolled by any day in which 
either House is not in session because of ad
journment for more than three days. 

EFFECT ON OTHER LAWS 

SEc. 406. (a) Nothing in this Act shall be 
construed to affect the authority of the Nu
clear Regulatory Commission to license and 
regulate high-level radioactive waste storage 
and disposal pursuant to section 202 of 
the Energy Reorganization Act of 1974 or of 
byproduct, source, or special nuclear material 
pursuant to section 201 (f) of such Act. 

(b) The Authority may seek Commission 
licensing of a facility designated in a site 
development plan prior to the approval of 
such plan by Congress. In the event that a 
plan is amended, applications to the Com
mission shall be amended accordingly. 

(c) Nothing in this Act shall exempt the 
Authority from the requirements of the Na
tional Environmental Policy Act, unless spe
cifically stated. 

(d) The Authority shall provide such En
vironmental Reports and Environmental Im
pact Statements as may be required by the 
National Environmental Polley Act in con
junction wi-th Nuclear Waste Plans, Develop
ment Plans, and other plans in a timely and 
expeditious manner. 

TITLE V-FUNDING 
NUCLEAR WASTE MANAGEMENT FUND ESTABLISH

MENT AND POWERS 

SEc. 501. (a) There is established in the 
Treasury of the United States a Nuclear 
Waste Management Fund (hereinafter re
ferred to as the "fund"). The purpose of the 
Fund is to provide capi·tal and operating 
expenses which are necessary for planning 
and administration, research and develop
ment, management, transport, treatment and 
disposal, and perpetual care and mainte
nance of commercially generated nuclear 
wastes, and such other financial needs as 
arise in the implementation of this Act with 
regard to such commercially generated 
wastes. 

(b) The Fund shall be administered by the 
Executive Director without the requirement 
of annual authorizations in order to secure 
payment, when due ; of the principal of, any 
redemption premium on, and any interest on 
all Fund bonds, by a first pledge of a lien 
on all revenues payable to and assets held in 
the Fund, and to carry out the purposes, 
functions and powers authorized in this Act. 

(c) In order to achieve the objectives and 
to carry out the purposes of this Act the 
Executive Director may-

( 1) issue and sell securities and Fund 
bonds; 

(2) make and enforce such rules and reg
ulations and make and perform such con
tracts, agreements, and commitments as may 
be necessary to carry out the purposes of this 
Act; 

(3) prescribe and impose fees and charges 
for services rendered by the Authority pur
suant to this Act; 

(4) settle, adjust, and compromise, and 
with or without consideration or benefit to 
the Fund, il'elease or waive, in whole or in 
part, in advance or otherwise, any claim, 
demand, or right of, by or against t.he 
Executive Director or the Fund; 

( 5) sue or be sued, complain and defend 
in any State, Federal, or other court; 

(6) acquire, take, hold, own, deal With 
and dispose of any property, including 
bonds issued under the provisions of t.h1s 
title; and 

(7) determine in accordance with appro
priations, the amount to be withdrawn ! ·rom 
the Fund and the manner in which such 
withdrawal shall be effected. (d) There 
shall be deposited in the Fund-

(1) funds received by the Authority for 
deposit in the Fund representing the pro
ceeds from the issuance and sale o.t securi
ties and Fund bonds as provided; 

( 2) inoome and gains realized by the 
Fund from any investment of excess funds 
of the Fund; a.nd 

(3) income from fees and charges es
tablished pursua.nt to this Act for the use of 
nuclear waste fac111ties operated by or for 
the Authority. 

(e) I! the Executive Director determines 
that the amount of money in the Fund 
exceeds the amount required for current 
needs, he may invest such amounts as he 
deems advisable in obligations of or obli
gations guaranteed by the Government of 
the Undted States, or in such other govern
mental agency obligations or other securi
ties o.t the United States. 

(f) The Executive Director may deposit 
montes of the Fund with any Federal Re
serve Bank, any depository for publt.c funds 
or in such other places and tn such manner 
as the Secretary o! the Treasucy deems 
appropriate. 

FUND BONDS 

SEc. 502. (a) The Executive Director may 
issue Fund bonds in denominations o.t $100,-
000 (or any integral multiple thereof), and 
such total amounts as may be authorized 
by Congress. No Fund bonds--

(1) shall be issued which mature in less 
than 8 or more than 15 years !rom the date 
o! original lssua.nce thereof; 

(2) shall be issued later than the tenth 
anniversary of the date of publication of 
the final standMds and designations under 
this Act; and 

(3) shall, except as otherwise provided 
pursuant to this Act, be subject to redemp
tion (at the option of the Executlve Di
rector)-

(A) at any time prior to the tenth an
niversary date of the orlglne.l issuance 
thereof, and 

(B) at any time thereafter. 
(b) For purpose of securing the payment 

when due, or the principal and any redemp
tion premiums on, and any interest on all 
Fund bonds, and for other purposes inci
dental thereto the Executive Director shall 
impose a first pledge of and a first lien on all 
revenues payable to the assets held in the 
Fund, for the use of the Executive Director 
pursuant to this Act. The Executive Direc
tor may impose such a pledge of and lien on 
all other revenues or property of the Fund. 
Such incidental purposes may include the 

creation of reserve and other funds which 
may be similarly pledged and used, to such 
extent and in such manner as the Executive 
Director deems necessary or desirable. Any 
pledge made by the Executive Director shall 
be valid and binding from the time it is 
made. The revenues and assets held in the 
Fund, and the revenues or property of the 
Fund which are so pledged and which are 
subsequently received by the Fund, shall im
mediately be subject to the lien of such 
pledge without any physical delivery thereof 
or any further act. The lien of any such 
pledge shall be valid and binding as against 
all parties having claims of any kind, in 
tort, contract, or otherwise against the Ex
ecutive Director or the Fund, without regard 
to whether such parties have notice thereof, 
no instrument by which a pledge is created 
need be recorded or filed to protect such a. 
pledge. 

(c) The Executive Director may enter into 
binding convenants with the holders of Fund 
bonds and with the trustee, if any, under any 
agreement entered into in connection with 
the issuance of such bonds with respect to-

( 1) the establishment of reserves and other 
funds; 

(2) stipulations concerning the subsequent 
issuance of obligations; and 

(3) such other matters as the Execu
tive Director deems necessary or des-irable to 
enhance the marketability of Fund bonds. 

(d) Subject to the provisions of subsection 
(a) of this section, the Executive Director 
may determine with respect to Fund bond&

( 1) the form and denominations in which 
they shall be issued; 

(2) the time when they shall be sold, and 
in what amount; 

(3} the time and when they shall mature; 
( 4) the price thereof at sale; 
(5) the rate of interest thereon; 
(6) whether and in what manner, they 

may be redeemed prior to the date when they 
mature; and 

(7) whether they shall be negotiable or 
non-negotiable and whether they shall be 
bearer or registered instruments, and any 
indentures or covenants relating thereto. 

(e) Fund bonds issued by the Executive 
Director under this section shall-

( 1) contain a recital that they are issued 
under this section, which shall be conduslve 
evidence as to the validity and regularity 
of the issuance and sale of such Fund 
bonds; 

(2) be subject to such other terms and con
ditions as the Executive Director may, by 
resolution authorizing the issuance, deter
mine; 

(3) be lawful investments and may be 
accepted as security for all fiduciary, trust, 
and public funds, investment or deposit o! 
which shall be under the authority or con
trol of any officer or agency of the United 
States; 

( 4) not be exempted from Federal, State, 
and local taxation; and 

( 5) not to be debts or enforceable gen
eral obligations of nor shall be payment of 
a principal thereof or interest thereon be 
guaranteed by the United States. 
Neither the full faith or credit nor the 
general taxing power of the Federal govern
ment shall be pledged to the payment of 
the principal or of any premium on or in
terest on such Fund bonds. 

(f) Neither the Executive Director, nor 
any other individual, who executes any Fund 
bond shall be sub'ect to any personal liabil
ity or accountability by reason of issuance 
of such bond. 

(g) If, after the tenth amniversary of the 
date of the original issuance of the initial 
series of Fund bonds the amount in the 
Fund exceeds 250 percent of the amount re
quired to satisfy amounts due in the suc
ceeding fiscal year on account of Fund bonds, 
the Executive Director may use such excess 
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to redeem Fund bonds in accordance with 
their terms or may withdraw all or part 
of such excess from the Fund and transfer 
lt to the General Fund of the United States, 
when all Fund bonds have been redeemed, 
all amounts remaining in the Fund or 
thereafter aocruing to it shall be transferred 
to the General Fund of the United States, 
except to the extent necessary to cover such 
expense of the Fund as may be required 
to carry out completely the responsibll1ties 
of the Authority. 

FEE SCHEDULES 
SEc. 503. (a) The Authority shall be re

sponsible for adopting criteria for setting 
fees, establishing fee schedules, and collect
ing fees from all commercial users of its 
fac111ties. Prior to adoption of any such 
criteria, the Authority shall publish pro
posed criteria for comment and shall con
sider any comments prior to adopting Its 
criteria. Such fee schedules shall be estab
lished to assure the recovery of the Fund's 
costs over a reasonable period of time. Such 
costs shall include direct and Indirect costs 
of operating the nuclear waste and spent 
nuclear fuel storage fa.cllltles operated by or 
for the Authority, including appropriate 
depreciation of such !ac111ties, process devel
opment, office administration and other 
Government support !unctions and imputed 
interest in plant and working capital. 

(b) Such fees shall be reviewed no less 
than annually, and readjusted prospectively 
from time to time at the discretion of the 
Executive Director. 

(c) The Authority shall take title to the 
nuclear waste and spent fuel transmitted 
by the user at the time o! transfer of posses
sion. 

(d) If the Government of the United 
States determines that spent nuclear fuel 
shall be reprocessed, the Authority shall 
revise its fee schedules to include provisions 
for the return o! spent nuclear fuel to facil
ity users should such users desire such a 
return, and provisions to compensate !acU
ity users in the event the Authority itself 
reprocesses spent nuclear fuel or otherwise 
makes use of or sells spent nuclear fuel. 

(e) (1) The Authority may not impose 
any additional fee upon a facUlty user once 
it takes title to nuclear waste or spent fuel; 
Provided that in the event that the Author
ity determines the cost of ul~imate disposal 
of nuclear waste or spent fuel is less than 
that charged a user !or that nuclear waste 
or spent fuel, the Authority shall reduce 
subsequent fee schedules accordingly. 

(2) If the Authority determines that ulti
mate disposal costs wm be more than pre
dicted, it shall recover such costs from cur
rent and future users. It may not impose 
additional charges upon previous users. 

(f) In the event that operation o! a reposi
tory is carried out by a person other than 
the Authority, and that such person has 
leased the repository for such purposes, the 
fee shall consist of-

( 1) a charge to be determined by the 
Authority to cover perpetual care and main
tenance and research and development, such 
charge to be paid into the Fund; and 

(2) a charge to be determined by such 
person to cover operating costs of the person. 
NON-COMMERCIAL GENERATED NUCLEAR WASTE 

SEc. 504. (a) The Authority shall provide 
for planning, administration, research and 
development, management, transport, treat
ment, disposal, and perpetual care and main
tenance o! all non-commercially generated 
nuclear waste and spent fuel. 

(b) The Executive Director shall deter
mine by rule the allocation o! the costs 
identified in Section 303(a.), !or commercial 
and non-commercial material. Only such 
costs as are directly related to each type o! 
material may be allocated to it. All costs 
identlfted as attributable to noncommercial 
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nuclear wastes and spent fuel shall be 
charged against the budget of the appro
priate Department of the Federal Govern
ment. 

BUDGETING AND AUTHORIZATION 
SEC. 505. (a) The Congress shall approve 

all budgets o! the Authority. The Authority 
shall compensate the Treasury of the United 
States out of the Fund !or the cost of all 
research and development work performed 
by the Authority and appropriated by Con
gress where such costs are allocable to com
mercial nuclear waste programs. 

ACQUISITION OF FACILITIES 
SEc. 506. The Authority is directed to take 

title to any existing nuclear waste disposal 
facUlty not presently under United States 
ownership within 12 months after the date of 
enactment of this Act. It shall provide just 
compensation to States or other persons who 
own such !ac111ties. The Executive Director 
shall recognize existing leasehold interests 
in the acquisition and management of such 
fac111ties. Changes in title pursuant to this 
section shall not a1Iect the 11censlng or regu
lation of activities at such fac111ties. 

AUTHORIZATION OF APPROPRIATIONS 
SEc. 507. There Is authorized to be appro

priated for fiscal year 1981 such sums as may 
be necessary for the initial Implementation 
of the Authority and for such other purposes 
as the Executive Director may determine. 

TITLE VI-INTERNATIONAL COOPERA
TION 

SEC. 601. (a) The Authority shall provide 
primary technical assistance to the Depart
ment of State in developing policies for in
ternational cooperation in nuclear waste 
management, building on the recommenda
tions of the In tern a tiona! Nuclear Fuel 
Cycle Evaluation (INFCE). 

(b) The Executive Director shall appoint a 
commission to undertake a worldwide !easi
b111ty study to recommend policies !or inter
no. tional oooper:1.tion in the management and 
disposal of nuclear wastes and to identl!y 
foreign sites that might be feasible as re
positories !or nuclear wastes. To the extent 
possible, this commission should coordinate 
its study with the International Atomic 
Energy Agency and should investigate mutu
ally acceptable joint programs for safe con
trol and permanent disposal of nuclear 
wastes. 

(c) The results of the study shall be issued 
in a report, which shall include recommenda
tions concerning international nuclear 
waste pollcy, additional legislation needed to 
further such international cooperation, pos
sible foreign site locations, procedures !or 
transporting nuclear waste to any such sites, 
methods of storage at such sites, and com
pensation for the use of such sites. The des
ignation or feasib111ty o! the establishment 
of an international agency to administer any 
such sites in cooperation with the govern
ments in which the sites are located should 
also be included in the report. The Authority 
shall transm.i t the report o! the Commission 
to the President and the Congress. 

(From the New York Times, July 9, 1979] 
GROWING WASTE PROBLEM THREATENS NUCLEAR 

FuTuRE 
(By David Burnham) 

WASHINGTON.-Every year, each o! the 
atomic power plants in the world generates 
tens of thousands of cubic feet of poten
tially harmful radioactive waste, and as the 
amount grows so does ·the stm unresolved. 
problem. of how to safely dispose of some of 
those wastes. 

So widespread is publlc concern about the 
lack of a solution that it has become a major 
barrier, three decades into the nuclear age, 
to the continued development o! nuclear 
power in the United States. One result Is 
increasing support in Congress this year for 

laws giving the states power to reject waste 
disposal sites within their borders. 

There are 233 commercial reactors operat
Ing around the globe and 323 more under 
construction or on order. The wastes they 
generate must be isolated from people to 
varying /degrees and !or varying lengths of 
time. 

But those wastes are just part of the grow
ing inventory of radioactive materials. The 
production of nuclear wea.p<ms alone, for ex
ample, has resulted in the storage of more 
than 9 mlllion cubic feet of wastes !rom 
spent fuel rods in South Carolina, Idaho 
and Washington. 

Never before have engineers and scientists 
been confronted with the problem of devis
ing a tamper-proof method o! isolating such 
large volumes of poisonous materials !or 
thousands of years. While even the most 
severe critics of the industry acknowledge 
that a solution is technically possible, the 
continuing !allure to arrive at a method has 
become one of the most important weapons 
in the armory of those opposed to nuclear 
energy. 

Senator Gary Hart, chairman of the sub
committee on nuclear regulation, said re
cently, "I! the word 'scandal' can be at
tached to nuclear power, it is that this in
dustry has been permitted to expand !or 
two and a half decades without an acceptable 
solution !or waste disposal." 

Some disagree with Senator Hart. "ThP. 
technology to operate first-generation gen
logical repositories for nuclear waste in a 
safe and common sense way is available now," 
J. E. Mendel told a Senate subcommittee 
recently. Mr. Mendel is an official with the 
Pacific Nor.thwest Laboratory, a research or
ganization that has spent mlllions of dollars 
studying waste disposal problems for the 
Energy Department. 

The optimistic tone of Mr. Mendel's tes
timony has been echoed In the official Gov
ernment statements for years. The Atomic 
E':lergy Commission told Congress i.n its an
nual report !or 1959 that "waste problems 
have nroved comnletely manageable in the 
operation of the Commission and of its pred
ecessor wartime agency, the Manhattan 
Engineering District, Corps of Engineers, 
U.S. Army." 

NOT A LIMITING FACTOR 
The report added, "There is no reason to 

belleve that the proliferation of wastes will 
become a limiting factor on future develop
ment of atomic energy for peaceful pur
poses." 

However, the unresolved problem of dis
posing of high-level radioactive waste !rom 
spent fuel rods has now become a signiflcant 
obc;tacle to the plans of the United States' 
and other governments to build more nu· 
clear reactors. 

One year ago, California stopped the con
struction o! a reactor within its borders on 
the ground that an acceptable waste disposal 
method had not been demonstrated. Maine 
has approved legislation similar to the law 
under which California acted, according to 
an analysis by the Natural Resources De
fense Council, a leading environmental 
group. Eight other States now have laws im
posing some kind of restriction on nuclear 
waste, with proposals pending in at least four 
States, the council said. 

The United States has gone to court to 
challenge the California action halting the 
sun Desert reactor, arguing that the devel
opment of nuclear energy has been pre
empted by the Federal Government. The 
State contends that it is a zoning decision, 
well within its authority, and the matter 
may well be decided 1n the Supreme Court. 

LEFT AND RIGHT UNITED 

The waste-disposal issue has attracted Con• 
gressional sponsors from the left who are 
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opposed to nuclear energy, and sponsors from 
the right who are committed to states' rights. 
Among current sponsors of restrictive legis
lation are Senator George McGovern, Demo
crat of South Dakota and Representative 
Jack Kemp, Republican of New York, a polit
ical conservative seeking the Republican 
Presidential nomination. 

Congressional staff members now predict 
that legislation that gives governors veto 
power over waste fac1lity sites may well be
come law within the next year. 

Public worry about the problem appears to 
be intense partly because of the special quali
ties of radiation and partly because of the 
repeated !allure to anticipate the difficulty ot 
containing wastes. 

BOOK DESCRIBES CONTROVERSY 
"The Problem of Radioactive Waste" by 

Ronnie D. Lipschutz, a book sponsored by the 
Union of Concerned Scientists, one of the 
leading public affairs organizations critical 
of nuclear regulation, describes some of the 
elements that have made the waste issue 
such a potent force. 

"The radioactive emissions from this waste 
are invisible, odorless, tasteless," Mr. Lip
schutz writes. "They cannot be felt or heard. 
Yet, minute amounts of radioactivity areca
pable of inducing cancer in the living, birth 
defects in the unborn, and mutagenic effects 
1n the descendants of those exposed." 

The book, to be published soon by the Bal
linger Publishing Company, adds that the 
longevity of the radioactivity was another 
reason for special concern, "for 1! the wastes 
are improperly managed, some very long
lived radioactive species may pose a con
tinuing hazard to living things for tens, per
haps hundreds, of millenia-periods far long
er than the span of recorded human history." 
Mr. Lipschutz has a master's degree in nu
clear physics from the Massachusetts Insti
tute of Technolo~y. 

Ll'I"I'LE RESEARCH ON PROBLEM 
The radioactive waste problems, technically 

difficult in thetnselves, have been made more 
so because the confident assurances of Feder
al and industry officials that there were no 
problexns resulted in relatively little research. 
From 1968 to 1977, for example, the Federal 
waste program totaled less than $75 mill1on 
a year. 

An idea of the problem can be gained from 
examining early efforts to deal with nuclear 
wastes. 

In March 1943, more than 51,000 construc
tion workers, engineers and scientists began 
building, in great secrecy, what would ulti
mately become a string of nine nuclear re
actors on a 570-square-mlle Government res
ervation on the Columbia River in the iso
lated central section of Washington. 

The reactors transformed uranium fuel 
into plutonium, the basic ingredient of the 
atomic bomb dropped on Nagasaki on Aug. 
9, 1945, and of many subsequent nuclear war
heads. 

100 MILLION GALLONS OF WASTE 
In addition to turning out tens of thou

sands of pounds of weapons-grade plutonium, 
the reactors created more than 100 mill1on 
gallons of highly radioactive liquid waste 
that was stored in single-walled carbon steel 
tanks. 

Initially the Government predicted that 
the tanks would provide an effective barrier 
for decades, possibly 500 years, but the first 
lea.k-35,000 gallons-apparently occurred in 
1958, 15 years after the vast desert of central 
Washington had been turned into a nuclear 
arsenal. The leaks continued, moreover, and 
by 1973 more than 400,000 gallons had seeped 
into the sandy son of the Hanford 
reservation. 

Criticized by such groups as the National 
Academy of Sciences, the Atomic Energy 
Commission began a program to reduce the 

volume of the wastes, turning muoh of it into 
sludge and moving the remaining liquids into 
new double-walled steel tanks. 

The wastes of Hanford raise two questions: 
Who is going to guard them for the next sev
eral thousand years should such security be 
required? Are current managers sufficiently 
cautious? 

CONFIDENT OF PROGRAM NOW 
John Roecker, head of waste management 

at Hanford for Rockwell International, the 
oompany hired to take care of the waste, is 
confluent the program is under control. "Dur
ing the last few years," he said in a recent 
interview, "significant strides have been 
made in drying up the wastes and significant 
improvements have been implemented in our 
surveillance programs." 

In a formal statement to the Office of In
spector General of the Energy Department, 
however, Stephen Stalos, an environmental 
physicist who worked at Hanford for five 
years, has charged that the company now 
managing radioactive wastes on the reserva
tion has covered up evidence indicating that 
three tanks sprang new leaks. 

Mr. Stalos charged that, when he tried to 
report one of the leaks in June 1977, he was 
told by a Department of Energy official that it 
wa.s Energy Department "policy that then: 
will be no more leaks" bece.use announce
ment of them would hurt the nuclear 
industry. 

SYSTEM "MORE THAN ADEQUATE" 
M:'. Roecker denied that it was Energy De

partment pollcy not to announce the exist
ence of leaking tanks. 

The charges made by Mr. Stalos, who has 
resigned as manager of tank farm surveil
lance analysis a.t Hanford, are being investi
gated by the Energy Department's inspector 
general. 

Another place where high-level radioactive 
wastes have become a problem is West Val
ley, N.Y. A privately owned company there, 
Nuclear Fuel S~rvlces, extracted plutonium 
and ura.nlum from spent fuel rods between 
1966 and 1971. Although it is closed now, the 
West Valley facllity includes one waste tank 
that contains 600,000 gallons of highly radlo
acti ve wastes. 

Last year, a hole was discovered in the 
saucer below the tank. That means that, 1f 
the tank should spring a leak, there is noth
ing to prevent the wastes from runni-ng into 
the son. 

WHO WILL PAY IS UNCLEAR 
Estimates of the cost of disposing of the 

West Valley wastes range from $600 million 
to $1 bllllon. But the question of who will 
ultimately foot the bill has not been resolved. 

During the Presidential campaign of 1976, 
the Federal Government's approach to waste 
disposal began a gradual change. One con
tributing factor was increasing public con
cern that the plan to extract plutonium from 
spent fuel rods from rea.c:tors might lead to 
the proliferation of nuclear weapons. 

After intensive internal debate in the last 
months the Ford Administration and the 
early months of the Carter Administration, 
Mr. Carter announced that, because of the 
dangers of proliferation, the plan was being 
shelved. 

Although the President's decision to aban
don reprocessing did not slgnlficantly alter 
the dimensions of the waste problem, it did 
precipitate a review of overall disposal pro
grams and plans. 

On March 13, 1978, Mr. Carter formed a 
special interagency review group on nuclear 
waste management, led by the Energy De
partment but including skeptics from the 
Environmental Protection Agency, the White 
House Council on Environmental Quality and 
the Office of Management and Budget. 

One year later, the group completed its 
work with a report that reached conclusions 
sharply contrasting with the optimism of the 

Atomic Energy Commission in 1959, and with 
the 1976 statement by the defunct Federal 
Energy Resources Council that "1 t is techni
cally and scientifically feasible to salvage 
wastes in a safe manner." 

HIGHLY CAUTIOUS STATEMENT 
The review group concluded in an ob

scurely worded, highly cautious statement 
that the ultimate feaslblllty of disposing of 
waste could be assessed only on the basis o! 
"specific investigations at and determina
tions of the suitability of particular sites." 

The shift in language seems small. But ex
perts f•am1Uar with the Government's han
dling of rauloa.ctive wastes believe it 1s highly 
significant. Said one House statr member: 
"The admission that they didn't have the 
problem licked was the most important step 
in moving toward a solution in the last 10 
years." 

[From the New York Times, July 10, 1979] 
WIDE DIFFERENCES PERSIST OVER SAFETY AND 

METHODS OF NUCLEAR WASTE DISPOSAL 
(By David Burnham) 

RICHLAND, WASH.-The tunnel, its floor 
thick with oozing mud and its air pungent 
with .the acrid odor of ble.sting powder, rang 
with the scream of the diesel-powered earth 
loaders. 

Eight hundred feet into the side of Gable 
Mountain, a long low ridge of the Govern
ment's massive Hanford nuclear reservation, 
miners were building a facility to test wheth
er highly radioactive fuel rods from the na
tion's reactors could be safely stored for hun
dreds of years in a heavy black rock called 
basalt. 

A thousand miles south of Richland, and 
1,400 feet below the barren surface of the nu
clear test site in Yucca Flat, Nev., a second 
team of sweating miners was building a fa
clllty to test the posslb1Uty of storing high
level radioactive wastes in another kind of 
rock, granite. 

Robert M. Nelson Jr., the Navy-trained nu
clear engineer in charge of the Nevada proj
ect, is enthusiastic. "If everything goes well 
at the mine, we hope to go for a license to 
build a permanent waste storage fac1lity at 
the Nevada test site in 1984," he said. 

Because there is no permanent storage sys
tem of highly radioactive wastes in the Unit
ed States-roughly 25 years after the begin
ning of the clvlUan nuclear energy program
a large and rapidly growing Federal research 
program is now trying to resolve the tech
nical questions concerning safe storage. 

The aim is to develop a solution that will 
survive for hundreds, even thousands of 
years. Should the waste be chemically tr:ans
formed into a kind of glass? Or would some 
kind of container provide the greatest resist
ance to corrosion? Should it be buried in salt, 
or granite, or deep under the floor of the 
ocean? 

FEDERAL POLICY IMMINENT 
President Carter's attempt to rectify the 

storage problem is expected to culminate in 
the next few weeks with the resolution of a 
fundamental pollcy dispute that has divided 
the Administration's top experts on radioac
tive wastes for the last year. The debate cen
ters on whether the1Unlted States should now 
move ahead with the development of an un
derground waste depository in a salt bed near 
Carlsbad, N.M., or walt until five or six pos
sible sites have been qualified and pick the 
best. 

In the meantime, the 15,000 nuclear fuel 
assemblies drawn from this country's reac
tors are being held in temporary storage 
pools, and space must be found for 5,000 
more assemblies each year. 

A fuel assembly is a bundle of from 49 
to 220 fuel rods, the pencil thin metal con
tainers that hold the uranium pellets that 
power the reactors. 
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No permanent storage method has yet been 

agreed upon either for the nine mlllion cubic 
feet of high-level m111tary radioactive wastes 
generated since World War II in the produc
tion of nuclear weapons. 

The disposal of radioaoti ve wastes is one 
of the four separate but overlapping issues 
that in recent years has become the focus 
of those opposed to the construction of 
atomic reactors. The three other issues are 
the question of reactor safety as 1llustrated 
by the accident 1n March at the Three Mile 
Islanp reactor in Pennsylvania, the health 
effects of low level radiation and nuclear 
proliferation. 

J. Gustave Speth, formerly a leading critic 
of nuclear policy m the Washington office of 
the Natural Resources Defense Council but 
now a member of President Carter's Council 
on Envi.·onmental Quality, recently summar
ized his view of Federal research on waste 
disposal. 

"We tnper1ted a badly flawed Federal pro
gram that provided a poor basis for getting 
the right answers quickly and no basis for 
public confidence," Mr. Speth asserted. 

ENERGY VS. STATE DEPARTMENT 

The current policy disagreemerut within 
the Admlntstration is described in a Presi
dential decision memorandum drafted after 
more than a year of study by a special Gov
ernment panel on waste ma.n:agemeut. It pits 
the Energy and State Departments against 
most of the other members of the Inter
agency Review Group on Waste Manage
ment, including the Environmental Protec
tion Agency, the White House Councll on 
Environment-al Quality and the OtHce of 
Management and Budget. 

The Energy Depa.rtmen.t, according to sev
eral officials familiar with the Presidential 
decision memorandum, believes the New 
Mexico depository should be developed now 
because of the shortage of available storage 
for the nuclear fuel assemblies and because 
of growing concerllj about nuclear prolifera
tion. The unstated Energy Department worry, 
these officials added, was that the construc
tion of nuclear power plants would be halted 
unless a permanent storage facUlty were 
soon developed. 

Many of the other agencies that were part 
of the review group, however, are reported to 
have wanted greater assurances of rel1ab111ty 
before a waste site was selected. They also 
argued that postponing a final decision on 
the New Mexico depository would add only 
about five years to the present schedule, 
which calls for a working disposal system by 
sometime in the 1990's. 

Perhaps more Important than the · dis
agreement within the Carter Administration., 
however, was the review group's unanimous 
recommendation that the President request 
the Nuclear Regulatory Commission to con
vene some form of public proceeding on the 
baste question of whether waste can be dis
posed of in a safe mannnr. 

The suggestion that the N.R.C. called upon 
to publlcly explore the waste problem Inde
pendently of the Energy Department con
trasts with past procedures. Such decisions 
have usually been dominated by nuclear 
engineers a.nd by officials with a direct in
terest in promoting the use of nuclear energy. 

But in a report several months ago, the 
review group emphasized the importance of 
both formal and ln!ormal participation by 
the publ1c. 

To win public support, the Government 
and the nuclear Industry must develop an ac
ceptable way to isolate radioactive wastes 
from man for long periods of time. While a 
small part of the wastes wm remain haz
ardous for tens of thousands of years, most 
of it wm have become essentially harmless 
after about 600 years. 

Many problems remain to be resolved. Vir
tually all experts agree, however, that the 
safe disposal of radioactive waste ts now 
technically possible. 

SPENDING INCREASED FIVEFOLD 

In the pursuit of that goal, the Energy 
Department this year 1s spending $449 mll· 
lion on the nuclear waste program, five times 
more than Just a few years ago when It was 
widely regarded as a negligible problem. 

The two main questions are where the 
waste should be stored and how lt should 
be packaged. Over the years, scientists have 
proposed placing the wastes ln the tee sheets 
of Greenland or Antarctica, launching them 
into space, burying them 1n the sediment on 
the sea bed, storing them in the surface of 
the earth and entombing them in vaults 
mined in a stable geological medium such as 
salt or basalt or granite. 

To package the high-level m111tary wastes, 
the Government is now exploring industrial 
techniques by which they could be trans
formed into a solld, such as glass or crystal
line ceramic, which would then be encap
sulated in canisters of stainless steel or 
some other material less subject to corrosion. 

Although research on disposing of the fuel 
assemblles has just begun, engineers now 
belleve the highly radioactive rods probably 
wUl be packaged in some kind of inert mate
rial, then placed in a heavy metal container. 

The BOO-foot-long tunnel in Gable Moun
tain, in the central part of Washington, and 
the Climax Mine, below the Nevada test site, 
are designed to test the chemical a.nd geo
logical questions 1n disposal In two kinds of 
rocks-basalt and granite. 

Within the next year, the engineers plan 
to lower about 40 stainless steel canisters 
fllled with highly radioactive fuel assemblles 
Into specially prepared holes dug at precisely 
measured in~rvals in the floors of both facll
ities. ~"'ear each canister will be elaborate 
instruments to measure the temperature, 
movement and stress changes prompted 1n 
the surrounding rock. 

With a finding that minimal damage has 
occurred to the canisters in the first few 
years, when the wastes they contain wlll be 
at their hottest, the Energy Department 
would then begin the process of obtaining a 
Nuclear Reguiatory Commission Ucense to 
~onstruct a permanent storage fac111ty 
either in Washington or Nevada or other 
locations with the same kind of geo
logical formations. 

The experiment proposed for the salt beds 
near Carlsbad is far more ehborate, possibly 
Involving both mUJtary wastes and spent 
fuel assembltes. 

Many questions have been raised about 
both the overall research effort and the 
specific experiments. One year ago, for 
example, a special panel of earth scientists 
prepared a report for the Environmental 
Protection Agency about deep geological 
disposal. 

"Unllke ordinary engineering problems, 
there 1s no experience with long-term, sealed 
underground storage of such materials, and 
thus no foundation of empirical knowledge 
upon which to build," the report said. 

A number of more pointed questions have 
been raised about various specific deposi
tories. In a report soon to be published by 
the Union of Concerned Scientists, a Massa
chusetts organization that frequently has 
criticized nuclear regulation in the United 
St.ates, Ronnie D. Ltpscht:tz cited six sepa
rate geological problems that he contended 
made the site of the proposed Waste Isolation 
Pllot Plant ln New Mexico "unsuitable." 

BURIED HIGH-LEVEL WASTES 

Questions also have been raised about the 
method the Government now favors for con
taining high-level wastes after they have 
been burled. In a report for the Nuclear 
Regulatory Commtsslon, a panel of the Na
tional AC&demy of Sciences charged that 
the technology of waste disposal had failed 
to keep up with the development of nuclear 
reactors prl.mar1ly because of "the low prlort-

ties assigned to the problem" by the Govern
ment. 

The most recent manl!estation of the 
broad public confusion about waste came 
several weeks ago when the House of Rep
resentatives voted to cut $130 million from 
the Administration's request for $372 million 
for the management of radioactive wastes 
generated by the nuclear wea..pons program. 

Even though there is widespread agree
ment on the need for permanent storage, 
the House Appropriations Committee report 
said, "There Is no consensus among the Con
gress, the executive branch and the states 
as to how and where to do thls." e 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the bill 
introduced by the Senator from Mary
land <Mr. MATHIAS), to establish a Nu
clear Waste Management Authority, and 
for other purposes, be jointly referred to 
the Committee on Energy and Natural 
Resources, the Committee on Environ
ment and Public Works, and the Com
mittee on Governmental Affairs. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ADDITIONAL COSPONSORS 
s. 92 

At the request of Mr. THURMOND, the 
Senator from New Hampshire <Mr. HuM
PHREY) was added as a cosponsor of S. 92, 
a bill to amend title 5 of the United 
States Code to permit present and former 
civilian employees of the Government to 
receive civil service annuity credit for 
retirement purposes for periods of mili
tary service to the United States as was 
covered by social security, regardless of 
eligibility for social security benefits. 

s. 1330 

At the request of Mr. McCLURE, the 
Senator from California <Mr. HAYA
KAWA > was added as a cosponsor of S. 
1330, the Omnibus Geothermal Energy 
Development Act of 1979. 

s. 1523 

At the request of Mr. THURMOND, the 
Senator from Vermont <Mr. STAFFORD), 
the Senator from Indiana <Mr. BAYH), 
the Senator from Vermont <Mr. LEAHY), 
the Senator from New Hampshire <Mr. 
DURKIN), the Senator from Maine <Mr. 
COHEN), the Senator from Montana <Mr. 
MELCHER), the Senator from Kansas <Mr. 
DoLE), the Senator from Arizona, Mr. 
DECONCINI) , and the Senator from Okla
homa (Mr. BoREN) were added as co
sponsors of S. 1523, the Veteran Senior 
Citizen Health Care Act of 1979. 

s. 1592 

At the request of Mr. DoLE, the Sena
tor from Colorado <Mr. ARMSTRONG) was 
added as a cosponsor of S. 1592, the 
Financial Regulation Simplification Act 
of 1979. 

s. 1791 

At the request of Mr. CHAFEE, the 
Senator from Massachusetts <Mr. KEN
NEDY) was added as a cosponsor of S. 
1791, the Federal Buildings Enhance
ment Act of 1979. 

SENATE JOINT RESOLUTION 100 

At the request of Mr. SASSER, the 
Senator from Michigan <Mr. LEVIN) was 
added as a cosponsor of Senate Joint 
Resolution 100, a joint resolution to au
thorize the President to designate May 1, 
1980, as National Bicycling Day. 
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AMENDMENT NO. 428 

At the request of Mr. McCLuRE, the 
senator from Montana <Mr. MELCHER) 
was added as a cosponsor of amendment 
No. 428 intended to be proposed. t? S. 
1020, a bill to authorize ap~r~pnat10ns 
for the Federal Trade Comnuss10n. 

NOTICES OF HEARINGS 
COMMITTEE ON J'OREXGN RELATIONS 

e Mr. CHURCH. Mr. President, I wish 
to announce that the Committee on 
Foreign Relations will be holding ~ear
ings on four international human rights 
treaties. The treaties are as follows: 

The International Convention on the 
Elimination of All Fonns of Racial Dis
crimination <Executive C, 95-2); 

The International Covenant on Eco
nomic, Social and Cultural Rights <Ex
ecutive D, 95-2); . 

The International Covenant on Civil 
and Political Rights <Executive E, 95-2) ; 
and 

The American Convention on Human 
Rights <Executive F, 95-2). 

The hearings will take place on Octo
ber 16 17 and 18, 1979, at 10 a.m., in 
room 4221, Dirksen Senate Office Build
ing. All those requesting further infor
mation should contact Steven Emerson 
of the committee staff (224-7523) .e 
SUBCOMMITTEE ON ENERGY, NUCLEAR PROLIJ'-

ERATION AND J'EDERAL SERVICES 

• Mr. GLENN. I wish to announce that 
the Subcommittee on Energy, Nuclear 
Proliferation and Federal Services of the 
Committee on Governmental Affairs will 
hold a hearing on October 3, 1979, on S. 
794, a bill to establish dispute resolution 
procedures and an arbitration board to 
settle disputes between organizations of 
supervisors and other managerial per
sonnel of the U.S. Postal Service. Sena
tor CARL LEVIN, who introduced S. 794 on 
March 27, 1979, will be chairing the 
hearing. 

The hearing will take place at 10 a.m., 
in room 357 of the Russell Senate Office 
Building. If you have any questions re
garding the hearing, please contact Mr. 
Jim Vollman of Senator LEVIN's staff at 
224-6847 .• 

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITTEE ON ARMED SERVICES 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Com
mittee on Armed Services be authorized 
to meet during the session of the Senate 
today to consider S. 1186, the Defense 
Office Personnel Management Act, and 
nominations. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON THE JUDICIARY 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Com
mittee on the Judiciary be authorized 
to meet during the session of the Senate 
today to consider the Judicial Conduct 
and Disability Act and other legislative 
business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON FOREXGN RELATIONS 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Com
mittee on Foreign Relations be author
ized to meet during the session of the 
Senate on tomorrow, September 26-
which will be the day after Christmas 3 
months from now-beginning at 2:30 
p.m., to hold a. hearing on S. 10~2.' le~
lation to provide for U.S. participatiOn 
in the International Energy Exposition 
to be held in Knoxville, Tenn. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON THE JUDICIARY 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that t'he Com
mittee on Finance be authorized to meet 
during the session of the Senate on 
Thursday, September 27, 1979, be~nning 
at 2 p.m. to hold a markup sessiOn on 
Windfall Profits Tax. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ADDITIONAL STATEMENTS 

TAIWAN IS BEING SOLD OUT 
AGAIN 

e Mr. GOLDWATER. Mr. President, I 
have just received information that the 
Carter administration's deception and 
callous treatment of Taiwan is continu
ing unabated. 

First, it was the dropping of official 
diplomatic relations with Taiwan and 
the attempted abrogation of our Defense 
Treaty with Free China, without defining 
or providing for the future security rela
tionship between the two nations. 

Next, the administration imposed a 
moratorium on new sales to Taiwan of 
the advanced military defense equip
ment it needs to protect the safety of its 
people. 

Now, I learn that President Carter has 
taken another step toward completely 
severing ties with Taiwan. The U.S. Gov
ernment has fonnally commenced the 2-
month time period necessary to give 
notice of tennination of the official Air 
Transport Agreement between the 
United States and Taiwan, which was 
signed on December 20, 1946. 

Moreover, the United States has told 
Taiwan it intends to give such notice 
unless Taiwan agrees to replace the 
agreement with an "infonnal, unofficial 
arrangement." 

Mr. President, this is blackmail. If 
Taiwan does not cave in, our Govern
ment's representatives are saying that 
there will not be any agreement at all 
regarding su:h an important matter as 
air services between the two nations. 

This is just the latest slap in the face 
to Taiwan by the Carter administration. 
It is the latest demonstration by the 
State Department of its willingness to 
kow tow to the Communist dictators who 
are suppressing human rights on the 
Chinese mainland. 

The proposed replacement of the Avia
tion Agreement with a merely "informal, 
unofficial arrangement•• is in direct con
fiict with the letter and spirit of the Tai
wan Relations Act. It also violates assur
ances given to the people and Govern-

ment of Taiwan by representatives of the 
Carter administration during congres
sional hearings on the President's foreign 
policy in the Pacific. 

Section 4 (c) of the Taiwan Relations 
Act, which is now a part of the law of the 
land, specifically provides for t~;te con
tinuation in force of "all treaties and 
other international agreements" between 
the United States and Taiwan for all pur
poses, including proceedings in any court 
in the United States. Other provisions of 
the Taiwan Relations Act specifi:::ally 
protect the status of Taiwan as an 
independent, international nation-state 
under all the laws and regulations of 
the United States. 

Taken together, these recent pro vi
sions of law mean that Taiwan is a 
nation-a separate country-under U.S. 
law. By proposing to substitute some 
kind of private understanding that has 
no official or formal basis, the executive 
branch is thwarting the express meaning 
of the Taiwan Relations Act. Instead of 
treating Taiwan as another "nation," 
Taiwan would be given no higher dignity 
than any private citizen dealing with 
another private citizen. 

Mr. President, it is not necessary for 
the Government to harass and offend 
Taiwan this way. The original Aviation 
Agreement can be amended, rather than 
being replaced. 

Here is the critical difference between 
dealing with Taiwan on an honorable 
basis, in accordance with the Taiwan Re
lations Act, and snubbing Taiwan in di
rect violation of the law. 

There is no reason high officials of the 
United States cannot meet and deal with 
their counterparts in Taiwan. There is 
no reason these officials cannot enter into 
discussions on the need for amendment 
of the 1945 agreement, including provi
sions related to the expansion of air serv
ices between the two countries. 

Once these changes have been agreed 
upon, they could be recorded throug~;t an 
exchange of notes between the Amencan 
Institute in Taiwan and its Taiwan 
counterpart, the Coordination Council 
for North American Affairs. 

This approach would preserve the ex
isting agreement and be consistent with 
section 6 of the Taiwan Relations Act, 
which establishes the Institute. 

Mr. President, I am making such a 
strong point about this development in 
relations between the United States and 
Taiwan because it appears to be the pre
cursor of how the Carter administration 
will deal with all other treaties and in
ternational agreements entered into bY 
the United States and the Republic of 
China before January 1 of this year. 

The aviation agreement is an exec
utive agreement. Even so, it has the 
same status under international law of 
a fonnal treaty. 

More importantly, it is but one of some 
59 agreements between our two countries, 
some of which are fonnal treaties, in
cluding in particular the Treaty of 
Friendship, Commerce and Navigation. 
This treaty is the basis for a broad range 
of private rights enjoyed by citizens of 
each country and serves as the basic 
framework for commercial business be
tween Americans and the free Chinese. 
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If a fundamental and vital agreement, 
such as the Commercial Treaty, is re
duced to the status of merely being an 
"informal, unofficial arrangement," a 
serious cloud will be put on the legal ef
fect and stability of such an agreement. 
In other words, the result of replacing 
all our existing agreements with Taiwan 
with some kind of informal arrangement 
1s more than a change for appearance's 
sake, it is a change in substance as well. 

Mr. President, I am shocked at this 
latest attempt by the Carter adminis
tration to abrogate the international 
agreements we have with Taiwan. I am 
amazed that the President would act 
without awaiting for the decision which 
Judge Oliver Gasch may hand down at 
any day now on the respective powers 
of the President and Congress over treaty 
termination. 

It would seem most fitting for the 
President to find out what the judicial 
branch says about his power or lack of 
power in the field of treaty termination 
before he starts a new series of unilat
eral actions proposing to break the nu
merous agreements we have with Taiwan. 

Mr. President, this is one more ex
ample of the effort by the Carter admin
istration to enhance and expand execu
tive power at the expense of Congress. 
To the best of my knowledge, this latest 
action was taken without any consulta
tion with Congress. I do not believe the 
Senate Foreign Relations Committee, for 
example, was provided with any formal 
notice of the fact that our Government 
had officially commenced the time period 
called for under the aviation agreement 
in order to terminate it. 

This is just one more example of the 
failure of the Carter administration to 
openly inform Congress of major foreign 
policy actions before they happen. It is 
an end run around Congress. It is an 
end run around the Taiwan Relations 
Act. And it is an inexcusable offense to
ward Taiwan. 

I have today filed a formal request 
under the Freedom of Information Act 
for all materials relating to the proposed 
termination of this agreement and its 
bearing upon the possible termination of 
the other agreements we have with Tai
wan, and when these documents are 
available I will share them with the Sen
ate. 

Mr. President, I ask that a cable which 
I have received from the American 
Chamber of Commerce of the Republic 
of China relative to this subject be 
printed in the RECORD. 

The cable follows: 
Sen. BARRY GOLDWATER, 
U.S. Senate, 
Washington, D .O. 

In llght of the congressional oversight 
function written into section 14 of the Tal
wan Relations Act, the text of a. message 
cabled today to President Carter, 1s pro
vided as follows: 
Pres! dent JIMMY CARTER, 
The White House, 
Washington, D.C. 

The American Chamber of Commerce in 
Taipei 1s deeply concerned by our a.dmln
lstratton's proposal to terminate the air 
transportation treaty with Taiwan and re
place it with ·an "informal, unotllcial ar
rangement," as announced by Vice President 
Mondale in canton. 

Such action ts directly contrary to rep
resentations made to us and to the Congress 
by your a.dmlnlstra.tton at the time of 
norma.l1za.t1on. We were repeatedly assured, 
1n the words of the State Department's legal 
advisor in testimony before the Senate For
eign Relations Committee, that "treaties and 
other tnternattona.l agreements between the 
United States and Taiwan at the time of 
normal1za.t1on wlll remain tn force, except 
that the mutual defense treaty and related 
agreements wlll terminate at the end of 
this year." 

Now we are told by Assistant Secretary of 
State Holbrooke that the administration 
wants to terminate all the remaining formal 
agreements with Taiwan and put them on 
an unotllcia.l basts, with "replacement" of 
the aviation treaty as merely the first step. 

Whether or not we were misled. our fore
most concern as businessmen is with the 
substance of agreements affecting our busi
nesses. We do not accept the contention that 
repl-acing a treaty with an "informal, un
otllcial arrangement" is only a change in 
form and not in substance. This concern re
lates not only to the aviation treaty, but to 
other important commercial agreements 
with Taiwan including the vital treaty of 
friendship, commerce and navigation. Sec
tion 4.C of the Ta.lwa.n Relations Act ex
pressly provides for the continuation of 
existing treaties between the U.S. and Tal
wan, making clear the legal effect of such 
treaties and executive agreements in the U.S. 
and Taiwan courts. The legal effect of "in
formal, unotllcia.l arrangements" between 
the American Institute in Taiwan and the 
Coordination Council for North American 
Affairs is far less certain, even under section 
6.B of the act. It therefore cannot be de
finitively said that the proposal announced 
by Vice President Mondale is a matter only 
of form. 

We do not oppose the conclusion of avia
tion and other agreements with mainland 
China, provided they are in the U.S. na
tional Interest and are not at the expense of 
Taiwan or American interests tn Taiwan. 
We therefore urge that you direct the State 
Department and the American Institute in 
Taiwan to honor your pledge and congres
sional intent in the Taiwan relations act by 
keeping 1n force all existing commercial 
treaties and executive agreements with Tal
wan untU they expire in accordance with 
their terms. These agreements, which can 
be amended by both parties 1t necessary, 
are a. crucial part of our country's relations 
with Taiwan and must not be sacrificed for 
questionable reasons of polltica.l expediency. 

Respectfully, 
ROBERT P. PARKER, 

President, American Chamber of Com
merce in the Republic of CMna.e 

PRESERVING THE FAM~Y FARM 

• Mr. BAYH. Mr. President, I had strong 
reservations about the Reclamation Re
form Act S. 14, as reported out of the 
Senate Energy and Natural Resources 
Committee. I felt it would have continued 
to subsidize huge corporate farms on 
some of the world's richest farmlands to 
the detriment of the small family fann
ers in our country. Fortunately, several 
amendments were passed by the Senat-e 
which would close many of the larger 
loopholes and enable us to return to the 
original intent of the 1902 reclamation 
law, that of having the Government help 
the small family farmer develop this 
arid land with the help of Government 
financed water projects. 

When originally passed, the 1902 law 
was a noble attempt to follow the tradi
tion of the settlement of the American 

frontier. Numerous families were to set
tle on 160-acre tracts of the once arid 
desert land, now blooming as a result of 
newly built Federal irrigation projects. 
But the water proved to be liquid gold, 
and just as the miners of 1849 ran 
roughShod over Sutter's Mill, so have 
huge corporations and wealthy land
holders trampled the provisions of the 
reclamation law. Greed and Government 
inaction shielded these landholders from 
a law of which they were well aware. 

The amount of Government subsidy in
volved here is very large, Mr. President. 
We have witnessed a handout of Gov
ernment money to oil companies and 
other multinational corporations that 
would infuriate American ta~ayers if 
they were aware of the situation. Con
servative estimates peg the total annual 
subsidy per acre in the reclamation proj
ects at $481. In some of the newer dis
tricts of California, the figure is almost 
five times higher. The total Government 
subsidy is over $5 billion. 

S. 14 as originally passed by the Energy 
and Natural Resources Committee had 
several large loopholes which I felt had 
to be closed if we were to maintain the 
·original purpose of the 1902 reclamation 
'law. One provision allowing large land
owners to buy themselves out of the re
quirements of the law by paying only a 
'fraction of the cost of the project was 
.totally objectionable to me. Another, al
!Jowing unlimited leasing of land, would 
have enabled large landowners to con
tinue their domination of all lands in the 
western part of our country. 

Fortunately, the Senate took action 
to close some of these more egregious 
loopholes. Unlimited leasing provisions 
.were excluded from the bill. Hence, upon 
enactment of this bill a landowner will 
only be able to own a total of 1,280 acres 
of class I land. This is not an effort by 
the Senate to govern how large a farm 
anyone can own, but to place a limit on 
the total number of acres of land which 
can receive water provided by the Gov
-ernment at subsidized rates. Other land 
can be owned by an individual and be dry 
farmed or else irrigated with water from 
the State. 

One hundred and eighty-four acres is 
the average size of a farm in this area 
and, according to the U.S. Department 
of Agriculture, 320 acres can provide a 
.family with a very good income. There
fore, I supported efforts to reduce the 
total number of subsidized acres to 640 
or 960, but these efforts failed. 

I regret that the final version of the 
bill the Senate passed did not close all 
the loopholes. However, I do believe we 
have made progress toward withdrawing 
subsidies from corporate landholders 
who were not intended to receive them 
and the original intention of encourag
ing family farming will be carried out by 
passage of S. 14.• 

FRANK GOULD 

• Mr. RIEGLE. Mr. President, the Sen
ate will soon consider an increase in ap
propriations for the Philippine Govern
ment in both military aid and military 
related assistance. I wish to call my col
league's attention to the possible in
volvement of the Philippine Government 
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in the death of an American journalist 
before we consider any measure. 

Mr. Wesley Gould and his wife Jean, 
of Oak Park, Mich., recently brought to 
my attention an incident involving their 
son Frank Gould while he was working 
as a reporter in the Philippines. Frank 
has now been missing for over 4 years. It 
is believed that Frank's activities as a 
journalist brought him into conflict with 
the Government and eventually lead to 
his death. 

I wish to s"Ubmit two articles for print
ing in the RECORD. One appeared in the 
Detroit News on July 30, 1979, and 
another from the San Francisco Chron
icle of July 22, 1979, both concerning this 
incident. Both stories suggest a strong 
likelihood of foul play in the death of Mr. 
Gould. This is a matter which 8hould be 
investigated prior to the approval of any 
military aid package to the Philippines. 

The articles follow: 
[From the Detroit News, July 30, 1979] 

REPORTER DIES IN PHILIPPINES: HE DIDN'T 
ESCAPE JUNGLE 

(By Barbara Young) 
Frank Gould went into the jungle of the 

Philippines' Muslim rebellion as a free-lance 
journalist five years ago. 

He never returned to hts Oak Park parents, 
Jean and Wesley Gould, who have spent the 
last four years trying to solve the mystery 
of their son's fate. 

Four months ago the Goulds were told 
their son was killed and burled in a common 
grave in the jungle a few miles north of 
Cotabota City, on the island of Mindanao. 

The information came from a West Coast 
free-lance reporter who recently went to the 
Ph111pp1nes. The reporter, Lawrence Johnson, 
met several people who knew Frank, Mrs. 
Gould said. 

"Johnson said a high-ranking officer of the 
Ph111ppines' Integrated National Police 
(INP) told him Frank and two Muslim 
guides were killed by a INP U2 squad in 
October, 1974. Johnson said the officer ex
plained that 'U2' is the designation given to 
a special section of the 1ntell1gence branch 
of the INP. Its only jobs are assassinations." 

Frank went to the Ph111ppines in March, 
1974, to begin gathering material for a book 
to chronicle the bitter fighting between gov
ernment troops and Filipino Muslim rebels. 
He was funded by the National Council of 
Churches of the Ph111pplnes. 

The Goulds received letters at regular in
tervals until the winter before their son dis
appeared. In the last letter dated Aug. 11, 
1974, Frank said that a colonel in charge of 
intelligence in Zamboanga City had been 
trying to make him leave the area. 

Wesley Gould, a political science professor 
at Wayne State University, acknowledged in 
an interview last year that it was unlikely 
his son was alive. But he and his wife con
tinued hoping. 

Now Mrs. Gould says, "If you suspect some
one you love has been done away with by a 
political regime, you never rest until you 
find out the truth." 

[From the San Francisco Examiner & 
Chronicle, July 22, 1979) 

SLEUTH SAY YANK JOURNALIST Is DEAD 
(By Lawrence Johnson) 

Beside the high school yearbook photo of 
Francis Barnard Gould are the words of 
Henry David Thoreau: "If a man does not 
keep pace with his companions, perhaps it is 
because he hears a. different drummer." 

In March 1974, 10 years after the year
book came out, 27-year-old Frank Gould fol
lowed that "drummer" into the jungle of the 
Philippines' Moslem rebellion as a. free-lance 

journalist. In a letter to his parents dated 
Aug. 11, he said that a. colonel in charge of 
lntelllgence in Zamboa.nga City had been 
trying to make him leave the area. It was the 
last letter his parents received from him. 

Methodist missionary Paul Van Buren, who 
WSiS living then in the province of North 
CotabotJa., Mindanao, said that Gould stayed 
with him and his family for "12 or 14 days, 
in and out over a period of a month" from 
Aug. 25 to Sept. 27. 

"Frank had informed me his mall would be 
coming to our home," Van Buren said, "and 
tha.t he would be back." 

"He never e&~me back." 
Van Buren said that he had been told to 

warn Gould that the mmtary was trailing 
him and might be planning to ambush him 
in a Moslem area. 

No one has heard from Gould since Sept. 
27, 1974. And despite the persistence of his 
family over the past 4Y:z years, his fate has 
rema.ined a mystery. 

Recently, however, two relfable sources 
charged that Gould was assassinated by 
agents of the PhlUppine government in Oc
tober 1974. 

A high-ranking officer of the Ph111pp1nes' 
Integrated National Police said that Gould 
and his two Moslem guides were killed and 
buried in a common grave in the jungle a 
few miles north of Cotabato City, on the 
island of Mindanao. 

"A U-2 squad !rom the INP in Cotabato 
City did the salvaging of Frank Gould," the 
officer said. 

He explained that "U-2" is the designation 
given to a special section of the intelligence 
branch of the INP. Its only function, he said, 
is assassination. "Salvaging" is a Philippine 
army euphemism for murdering a suspect. 

Another source said that he had been con
ducting his own investigation of Gould's dis
appearance at the request of the journalist's 
parents. He confirmed the INP officer's state
ment that a U-2 squad had killed Gould and 
his guides. 

'There is no doubt tha.t the government is 
responsible," be said. 

Gould's parents, Jean and Wesley Gould of 
Oak Park, Mich., said their investigator told 
them last December that agents of the Phil
ippine government had killed their son. 

"We waited and worried about Frank for 
over four years," Jean Gould said, "hoping 
against hope that somehow he would be 
alive.''e 

A SPECIAL TEAM: LEE CORSO, AL 
CARPENTER, AND THE INDIANA 
UNIVERSITY FOOTBALL SQUAD 

• Mr. BAYH. Mr. President, those of us 
who know Lee Corso are aware that he is 
an outstanding human being who also 
happens to be an outstanding coach of 
the Indiana University football team. 
While Lee is certainly a successful coach 
he is a man who can place college sports 
in a proper perspective; he does not 
measure his worth exclusively by refer
ences to a won-lost column. 

I noted a story in this morning's Wash
ington Post, Mr. President, which tells a 
great deal about Lee Corso and also quite 
a bit about the type of person AI Carpen
ter is and how these two individuals are 
helping each other discover what is im
portant in life. It is a story that should 
remind us that sports were initially de
veloped to provide enjoyment. A1 and Lee 
have found that it can provide enrich
ment even for those who are afflicted with 
cerebral palsy. 

We in Indiana know and appreciate 
Lee Corso. I believe the Nation should 

get to know him a little better. I would 
like to submit this story for printing in 
the RECORD. 

The article follows: 
WHAT INDIANA HAs, THE WORLD NEEDS: A 

COACH AND A FAN THAT ARE SPECIAL 
(By Dave Kindred) 

BLOOMINGTON, IND., Sept. 24-I! AI Carpen
ter isn't the world's happiest man, he is in 
the top five. 

Al has cerebral palsy. 
He can't read or write. He is 29 years old 

and lives by himself in an apartment three 
blocks from the Indiana University football 
stadium. If he could, AI says, he would sleep 
in a tent on the stadium fioor. He loves In
diana football and comes to every practice 
and every game. 

He is the guy on crutches wearing a white 
pith helmet with a big red "I" painted on 
top. 

He first came to an Indiana practice when 
the coach, Lee Corso, was wondering why in 
heaven's name anyone would want to be the 
Indiana football coach. Corso was down. This 
was five years ago, and Corso was wondering 
why he bad taken a job at a. school that 
had never won consistenttly in football. 

"Self-doubt and self-pity, that was me," 
Corso said. 

AI Carpenter, five years ago, thought of 
killing himself. He first came to an Indiana 
practice shortly after failing in vocationa.J 
rehab111tation classes. The cerebral palsy that 
won't let him read or write seemed deter
mined to make him worthless. 

"Everything was drained out of me," Car
penter sa.td. "I told my mom, 'What's the 
use?' I'd been close to suicide a number of 
times. It's a rough road when you think that. 
Matter of fact I thought it more than I 
should Lave. That's when I met Coach 
Corso." 

Corso is one of college footba.Jl's bright 
men, a charming entertainer who coaches so 
well that if he were working for a football 
power-a Notre Dame, say-he could be 
famous from coast to coast, selling us big 
cars on television and writing books a.bout 
how he has never lost a game on the black
board because he always draws Xs three 
times bigger than the Os. 

Ambition is part of Corso as it is part of 
every competitor in every competitive busi
ness. He wanted to coach a. nationa.J cham
pion before he was 40. M age 40, his Indiana 
team won two of 11 games. Now 44, Corso is 
in his seventh season at Indiana, a season 
thnt he started with three straight victories. 
And maybe someday, somewhere, he will have 
his national championship. 

It isn't as important as iJt used to be. 
Al Carpenter is why. 
Because AI gets tired standing on his 

crutches, he sometimes flops stomach-down 
on the stadium grass, propping his chin on 
his palm. 

So does Corso. 
They talk about things. About how AI, as 

a kid in Spencer, Ind., always wanted to play 
football at Indiana, but he always had the 
cerebral palsy. About AI's troubles in voca
tional rehabilitation. About Corso's moments 
when he didn't know if he would ever get a 
perennial loser onto the winner's side. 

Corso has made Carpenter part of his foot
ball family. Al eats some pregame meals with 
the players and 1s invited to some Friday 
night parties Corso puts on for the team. 
Every Monday or Tuesday, when Corso se
cludes himself in his office and puts on tapes 
of opera music by which to compose his game 
plan, only one person is allowed in that room 
with the coach. 

AI Carpenter. 
"That opera music took some getting used 

to," Carpenter said, "but it's not too bad now. 
I'd still like to convert Coach to country 
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music. Mostly, it's just the stillness of the 
Xs and Os going around that I like." 

Two seasons ago, Corso came under attack 
!rom a South African anti-apartheid organi
zation for appearing en a televiSion show 
sponsored by one of that organization's op
ponents. The anti-apartheid group came to 
Bloomington and asked Corso's black players 
to boycott a game against Minnesota. 

"Coach Corso was having a curious feeling 
all week, I don't know what it was," Carpen
ter said "But I told him, 'Don't worry, we got 
it locked up.' I kept telling him that, and he 
kept getting better and better.'' 

Fresh from a 16-0 victory over mighty 
Michigan, Minnesota was a prohibitive favor
ite over Indiana, but the Hoosiers won the 
game, 34-22. On the Monday after, A1 Car
penter was getting a drink of water in the 
stadium when a team manager asked him 
to come to the field, Coach Corso wanted to 
talk to him. 

"Coach got all the players together in the 
middle of the field," Carpenter said. "And 
then he presented me with a game ball. 
I couldn't believe it. It's not often I'm flab
bergasted, but I was flabbergasted at that." 

Indiana football is Carpenter's life. Until 
this summer, he daily hitch-hiked the 40 
miles round trip from Spencer for practices 
and ga.mes. 

"It makes me feel useful to be around the 
players a.nd the coaches. I really get wildly 
enthusiastic, too, because it means so much 
to me. 

"I hope whatever story you do doesn't 
glorify me. I'm just a small part of this team. 
The guys out there are the ones that should 
be glorified. Everyone of those guys out there 
is my legs. Even though I'm not playing, I AM 
playing." 

Carpenter was engaged to be married last 
winter. 

The woman called it off. 
"It was the lowest I ever got in my life," 

Carpenter said. "I didn't feel like I' had much 
left in me." 

Someone knocked at Carpenter's door in 
Spencer that day. 

"Lo and behold," Carpenter said, "it was 
Coach COrso coming to see how things were. 
I'll spend the rest of my life p.aying him back 
for everything he's done for me. If he asked 
me, I'd run to the top of the press box and if 
he said, 'Jump,' I'd say, 'Yes, sir.' " 

A big-time college football coach is in con
stant demand. He can be a socia.l butterfly, a 
business shark. How many coaches-- would 
drive 20 miles to knock on t-he door of a guy 
with cerebral palsy whose marriage plans had 
fallen through? 

"Life 1s bigger than winning and losing, life 
is bigger than writing sports stories," Corso 
said. "If it isn't, it isn't worth living. We're 
put on ea.rth to help each other. When I saw 
A1 Carpenter the first time, I knew God had 
sent him. In my weakest moment-when I 
could see a light at the end of the tunnel but 
had no idea how far away it was-God sent 
me help. Through A1 Carpenter. 

"Here's a guy who has fought all his life for 
the opportunity to walk, who has dreamed all 
his life about having a couple close friends, 
who has dreamed of having the things we 
take for granted-and me? I'm worried about 
kicking a field goal? 

"Hey, I said, let's get this life in perspec
tive. Everybody needs anAl Carpenter." 

"Lee Corso is my brother," Oarpenter said. 
"The world needs more Lee Corsos."e 

TRUCKING DEREGULATION 

• Mr. HOLLINGS. Mr. President, for 
the past several months a number of 
newspaper editorials have been placed 
in the RECORD by some of my colleagues. 
These editorials extol the virtues of 
trucking deregulation. As is true of most 

of the issues before the Senate, there 
are two sides to the issue. It is in this 
light that I submit these remarks. 

I support changes in the present regu
latory framework under which the Na
tion's trucking industry operates. The 
changes I feel necessary are those con
tained in S. 1496, which I cosponsored. 
These changes are designed to strength
en, not destroy, the public utility con
cept inherent in our present day motor 
freight transportation system. My in
terest in this subject is especially keen. 
The recent independent truckers strike 
had a devastating effect upon the fresh 
fruit and vegetable growers in South 
Carolina. Many farmers stood and 
watched helplessly as their crops rotted 
in the fields because of a lack of de
pendable truck transportation service. 
This experience clearly demonstrates to 
me the perils we face with an unregu
lated trucking industry. 

The Commerce Committee under its 
very able Chairman, HOWARD CANNON, 
has held extensive hearings on this is
sue and has heard from numerous groups 
representing virtually every segment of 
the economy--consumer groups, inde
pendent truck operators, shippers, car
riers, farmer groups, organized labor and 
others who have expressed a desire to 
be heard. This is the most thorough over
sight of truck regulation since its enact
ment into law. 

Today, I have several editorials which 
I will submit for printing in the RECORD. 
These editorials tell a different story 
than those which have been previously 
printed in the RECORD. On balance, the 
writers indicate tqat we should proceed 
carefully and cautiously on this matter. 
These editorials do not embrace or en
dorse the total deregulation plan out
lined in the Kennedy /Carter bill, S. 1400. 
What they do endorse is that close 
scrutiny be given this vitally important 
issue and that drastic change could well 
result in irreparable harm to our trans
portation system-a system which works 
well and in the American people's best 
interest. 

The articles follow: 
[From the Waterloo (Iowa) Courier, Aug. 10, 

1979] 
REP. RAPP ASKS CAREFUL MOVES TO 

DEREGULATION 

(By Stephen J. Rapp) 
Iowa House District 34 

In remarks that he had prepared for de
livery before the annual meeting of the Iowa 
State Bar Association, Sen. Edward Kennedy, 
D-Mass., was to have underlined his anti
regulation theme by describing how well air
line deregulation had worked in Iowa. 

HiS words were to be: "As deregulation be
gan, there was consternation in the Cham
bers of Commerce of Ottumwa and Waterloo 
. . . But tod.ay, the local servdce is better than 
before, because you have a new airline com
mitted to the community. The only losers 
are the travelers who like to fiy in large but 
empty planes." 

The words were never delivered-a wise de
letion said most. For the Chambers o! Com
merce, despite their free enterprise rhetoric, 
are still not happy with the effects of free 
competition on adrline service. 

If he had spoken instead about freeing the 
trucking industry from the regulator's red
tape, a move both he and President Carter 

are pushing, he would have run into prob
lems as well. 

For the truckers, despite their reputation 
as the last of the rugged individualists, are 
generally opposing deregulation and the 
Amerdcan Trucking Association is predicting 
that its advent will bring disaster to many 
small communities. 

If Sen. Kennedy had looked the lawyers 
themselves 1n the eye and talked about the 
need for more competition and advertising 
in area of attorney's fees, he would have got
ten very little applause indeed. 

For the Iowa Bar, according to one survey, 
has adopted the most restrictive rules against 
competd.tive practices of any state outside 
Alabama and Mississippi. 

As one economist has said, free competition 
is that state of affairs that everyone says he 
seeks, but in fact is seeking to escape. 

We should not allow potential competitiors 
to escape, particularly if that escape ds be
hind government controlled or sanctioned 
regulatory practices. 

If we are ever to get infiation under control 
and to improve our balance of payments with 
our ever-richer trading partners, we need to 
eliminate regulations that stifle competi
tion. 

But as we ddsmantle these regulations we 
must take care. They were often established 
for reasons that went beyond the protection 
of an industry. 

Most were at least initially demanded by 
the public out of a recognition that whlle the 
competitive system does a good job of de
livering goods and services at the lowest 
cost-it does a poor job of looking after 
other values, such as quality of life in small
er communities, the viab111ty of small busi
ness, the standards of a profession, the or
derliness of growth and development. 

These are the kinds o! values that may be 
endangered in a headlong rush to deregu
late-and values which if they are ignored 
will lead to another era of over-regulation 
when the pendulum swings again. 

What is critically needed is a rhetoric-free 
discussion between individuals from busi
ness, labor, government, and the general 
public about means of integrating important 
non-economic values dnto a free enterpriSe 
economy by establishing a rational system of 
rewards and penalties geared toward compe
tition as well as the broader public interest. 

[From the Mail (Oreg.) Tribune, Mar. 
20, 1979] 

TRUCKING DEREGULATION 

(By Eric W. Allen) 
Columnist James Kilpatrick, the conserva

tive whose column appears three times a 
week in the Mail Tribune, recently wrote 
about the proposals to deregulate the truck
ing industry, and, rather to our surprise, 
came out against it-for the time being, 
anyway. 

The Oregon Teamster likewiSe is against 
deregulation, and one of the arguments it 
makes is that it would increase tra.filc haz
ards on roads and highways. Under no reg
ulatory restraints, independent truckers 
would find the best way to make a buck 1n 
competition wit:O the big firms would be to 
bid low and then drive long and fast, and 
skimp on maintenance . 

Comparisons with the airline industry are 
invalid. There may be a score of successful 
airlines, but there are some 155,000 trucking 
companies. It's hardly a matter of increasing 
competition. 

It's an idea that needs further study. 
Hasty action could be harmful, not only to 
truckers, but to the public too. 

DEREGULATION AND TRUCltiNG 

The trucking industry is critical to the 
New South, that is, the industrialized South 
which has experienced great economic 
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growth since the Second World War. Manu
facturing in the South has added almost one 
hundred b11lion dollars to the southern econ
omy in this period, and the trucking indus
try's contribution to this growth is indicated 
by the fact that trucks have increased the 
tonnage they have moved in the South by 
one hundred million tons of goods in the 
same period. Among this tonnage, 79 percent 
of fabric mill products and 67 percent of 
knitting mill products are hauled by trucks. 

Regulation of the trucking industry by the 
Interstate Commerce Commission has guar
anteed a posltive economic climate for 
growth in freight transportation, fair and 
reliable service has been provided, and very 
importantly service has been distributed to 
small and large communities alike. And yet 
there has been continuing pressure to de
regulate trucking. A b111 on this matter has 
been defeated before and wm have to be 
again in the U.S. Congress. Without regula
tion many small communities will lose their 
deltvery service just as these communities 
have lost air travel with the deregulation of 
air carriers. This is critical to the South since 
most of our industry is dispersed among 
small towns dependent on trucking. Truck
ing serves 856 communities in S. C. alone, 
and 58.1 percent of these are without rail 
service and so rely completely on trucks. 
There is also no reason to assume that new 
levels of competition w111 control rates 
either; after deregulation of atr carriers, rates 
increased for freight by 21 percent. Deregula
tion of trucking industry will obviously hurt 
the South's economy. This ts a challenge we 
must all work to meet and defeat. WSPA 
hopes you will make sure your Congressman 
knows how you feel. 

DEREGULATION CRACK-UP 

The heading to this comment is dellb
erately ambiguous. One may say that de
regulation is being cracked up as something 
that has to come for the general good of our 
economic processes. Or one may say that 
deregulation is headed for a crack-up, that 
is for a breakdown. It all depends on who 
wins or loses. 

A "Background Report" from the Office of 
Media Liaison, the White House Press Office, 
includes this cheerful assertion: "Congress 
passed the President's Airline Deregulation 
Act, substantially deregulating a major in
dustry. As a result of competition, air fares 
have been lowered -and American air travel
ers save 2.5 bill1on dollars a year." 

On the other hand, a press handout 
mailed to us by a Houston-ba.sed public
relations advocate for the American Truck
ing Associations, Inc. , quotes the president 
of the Associations as saying "Deregulation 
was supposed to get the government out of 
the airline industry. Instead, the govern
ment plans to become a.n unemployment 
service for the entire airllne business, with 
taxpayers footing the bill." 

Neither of those two pronouncements gets 
us very excited. All we can say is how it 
looks to us as we sit here in our swivel chair 
pondering the course of events. 

EFFECT ON Am FARES 

As to air travel, we haven't noticed that 
buying a ticket 1s ea.sier on the pocketbook 
since November, when the price was sup
posedly cut free. Flying north out of Monroe, 
the fare ha.s actually gone up, so that in
stead of taking it easy and flying at about 
sixteen cents a mile, we find it worthwhile 
to endure the day-long strain of driving so 
long as we can still get by on four cents to 
the mile for gasoline cost. 

However, 1f we can fly on an excursion 
rate, staying over Saturday night, we will 
fly. The gimmick is that since last November 
it has been harder to get the reservations 
people to admit they have seats ava.tlable 
for excursion rate. One can ask a. month in 

advance, but then one has to pick up the 
ticket within ten days, and any change 
within a week before departure involves a 
cancellation charge. But then there's no real 
competition north out of Monroe. 

It's different between major metropolitan 
airports. Out of St. Louis there's no sweat 
at all getting a senior cLtizens' discount. But 
then again if they tell you you have to be 
at the Detroit airport early in the morning 
right after the ticket counter opens in order 
to get the one seat that seems to be avail
able at a bargain, you had better be there, 
even if it means buying the ticket the night 
before. The few hours before flight time in 
the morning needn't mean much if you are 
by yourself and don't mind stretching out 
on one of the dozen or so three-cushioned 
waiting benches on the balcony next to the 
Christian Science reading room. There is a 
hotel in the terminal, but every room 1s 
taken, and anyway, the price is forty-six 
dollars for a single, fifty-three for a double. 

Morning finally comes, after seven hours 
of pipe-in Muzak and all-night country from 
the next bench, where a young innocent fell 
blissfully asleep without turning off his 
radio. After a good in-flight breakfast with 
repeats on the coffee at an altitude of 
thirty thousand feet, the sun shines cheer
fully on the cottony clouds far below. How
ever, any of that $2.5 billion that air travelers 
are supposed to be saving as a result of de
regulation comes to us the hard way. 

TRUCKERS HAVE A POINT 

Now as to the truckers and the trucking 
Industry. There are now 16,000 carriers pres
ently regulated by the Interstate Commerce 
Commission, and some 4 ,000 of those gross 
more than a half million dollars annually. If 
all these were cut loose from price and route 
regulation, we might expect to see some real 
cost-cutting competition. ICC permits, which 
now give particular trucking companies what 
amounts to a monopoly over certain iroutes, 
would lose their considerable value on the 
company books. 

Spokesmen for the truckers and their 
employees have a point in arguing that de
regulation won't save the taxpayers any 
money. The U.S. Department of Labor is pro
posing that airline employees laid off because 
of deregulation should receive "monthly as
sistance payments of up to $1,200". Presum
ably it is the government's fault if they miss 
a paycheck and the government has to make 
it up. 

Think what will happen if the Depart
ment of LabOir decrees that any of the 600,-
000 employees of the trucking industry are 
entitled to "monthly assistance payments" 
as a result of deregulation. We ourselves 
would like to be that lucky. 

(From the Morning (Bloomsburg) Press, 
July 26, 1979] 

TRUCK DEREGULATION BILL WoN'T HELP 
SMALL TOWNS 

In one of those strange quirks that make 
politics interesting, President Jimmy Carter 
and Sen. Ted Kennedy are agreed on some
thing-and opponents believe this will harm 
Bloomsburg. 

Not only Bloomsburg, but Berwick, Dan
ville, Catawissa, Benton, Miffiinville. To be 
"generally" specific, "Small Town, U.S.A." 

Both Carter and Kennedy support pro
posed legislation which would deregulate the 
motor truck industry. 

And, in another strange quirk, where most 
industries and people want less government 
controls, the organized trucking industry 
wants the controls continued. 

Among the major arguments against the 
measure is the fact that you can now look 
up in an ICC book and find out what the 
cost will be to get freight from a shipper in 
Los Angeles (or anywhere else) to Buckhorn 

(or anywhere else). With deregulation, a 
separate negotiation would be required with 
a hauler-and this could take some time
consuming shopping around. 

Further, major trucking companies are In 
position to come to terms with a major 
shipper for a, say, Chicago-New York run. 
But what of the less profitable run to the 
small town off the beaten track, the farmer 
in the boondocks? The major firms would 
not be interested in these. 

It would be up to the shipper or, more 
likely, the consignee, to find his own source 
of delivery-and probably at a premium. 

Proponents claim that "free enterprise" 
would take care of this. They hold there 
would be sufficient interest by smaller, local 
trucking firms to pick up that slack. Per
haps so to a certain extent, but we ques
tion what Farmer Brown over Catawissa 
R. D. way might have to pay for such a 
delivery. And further, the trucking indus
try tales are replete with "exempt truckers" 
(those exempted from ICC regulations) hav
ing financial difficulties, lost loads, etc., 
which makes deliveries in such instances 
lacking greatly in assurance. 

And what of the efforts of small towns 
to progress? How can Columbia County's 
Industrial Park No. 1, now in the throes of 
birth, attract industries if the industries 
cannot be assured of freight deliveries? 

It is true the general public has little 
sympathy for trucks. The industry has much 
to do to turn this attitude around and it 
should get cracking on its pU'blic relations 
yesterday. 

But, whether or not you like trucks, 
they're here. They are a major factor in your 
llfe. Look about you. Is there any one item 
you can point to with which the trucking 
industry, in some way or another, did not 
have a hand? 

Kennedy and Carter estimate that de
regulation will save the country $5 blllions 
a year. The trucking Industry can find no 
basis in fact for the claim. 

Proponents of deregulation point to the 
deregulation of the atrllnes as an example 
of the benefits derived. For passengers, yes; 
fares have lowered. The trucking Industry, 
however, points to an average air freight 
rate increase of 21 percent. 

Besides, airlines only go to major cities. 
They don't land at Buckhorn. 

One last point. "Smalltown, U.S.A." will 
continue to be serviced by trucks In one way 
or another. But It will be more expensive. 

Would you like to hazard a guess as to 
who will pay? 

(From Today, June 9, 1979) 
DEREGULATION OF TRUCKING NOT IN PuBLIC 

INTEREST 

Encouraged by successes in its experiment 
with airline deregulation, the Carter admin
istration is testing Capitol Hill waters on 
deregulation of the trucking industry as well. 
The debate may be as heated as Was·hlngton 
sidewalks this summer after the president 
sends his deregulation proposal to Congress. 

The call to loosen Interstate Commerce 
Commission reins on the trucking industry 
has rallied consumer advocate groups, Inde
pendent truckers and even Sen. Edward M. 
Kennedy, D-Mass., normally a key stumbling 
block to Carter proposals. Unusual allles 
opposed to deregulation are large trucking 
companies, through the American Trucking 
Association, and the Teamsters. 

At first glance, it appears that if deregula
tion brought lower airline fares in tow, it 
should do as much for freight costs by en
hancing competition. Axing the ICC's ab111ty 
to set freight rates and to decide on which 
routes trucks may roll will save consumers 
a bundle, cla.tm proponents. 

But a closer inspection hints that what's 
good in the friendly skies may cause gears 
to grind on the nation's highways. 
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ICC authority evolved with the Motor Car
rier Act of 1935 after truckers asked Congress 
to intervene in a chaotic marketplace. With 
thousands of commodities moving on differ
ent routes in different-sized trucks, a shipper 
couldn't be sure he was getting the best price. 
Regulation assured all markets were served at 
stabilized prices. A manufacturer shipping 
tractor parts from Chicago to Des Moines 
pays roughly the same rate as one shipping 
the same parts on another trucking line from 
Des Moines out into the boondocks. 

Competition is not a rare item in the in
dustry. There are 16,500 regulated trucking 
firms, compared to 34 federally regulated air
lines. The eight largest trucking companies 
capture only 14 percent of the business. By 
comparison, the eight largest auto firms have 
corralled 97 percent of their market. 

The trucking industry claims that with 
deregulation, service to smaller cities would 
be costlter and perhaps disappear in some 
instances. Keeping up with a crazy-quilt pat
tern of competing routes would add costs for 
both shippers and truckers, argues the in
dustry, and ICC power to assure safety stand
ards would be whittled. 

The industry's arguments make sense. 
Brevard County, although it has no major 

metropolitan center, is guaranteed service 
through regulation which requires motor 
carriers to make regular trips here from Or
lando, Central Florida's transportation hub. 
With industrial development gaining steam 
every day, the county must be assured of pre
dictable service at a fair price. 

The decision to deregulate must be based 
on the effectiveness of the system and not 
on its merits as a political trophy. 

The 44-year-old legislation is not without 
its worn spots, and ICC regulations can be 
streamlined to better serve consumers. Con
gress's time would be better spent improving 
a workable system of regulation, rather than 
junking it altogether. 

(From the Automotive Messenger, June 22, 
1979] 

No NEED FOR DEREGULATING TRUCK-TRANSPORT 
INDUSTRY 

With the public becoming more aware every 
day of the dampening effect of excessive gov
ernment control on the American economy 
and of how the high cost of complying with 
government regulations adds enormous costs 
to the goods and services which are sold, the 
idea that the federal government might ac
tually "deregulate" anything might seem to 
be a desirable response to the public cry to 
the government to "get out of my life." 

Deregulation, however, is not a. simple sub
ject. It does not mean the same thing when 
applied to all industries nor can the effects 
of deregulation be measured by the same 
yardstick. The government recently deregu
lated the commercial air 11nes of the United 
States and while some of the effects of that 
might seem good, such as lower air fares, 
some of the effects are bad, such as the loss 
of scheduled airline service to smaller cities. 
Also, all of the effects of a.irl1ne deregulation 
are not yet visible and opinions of its value 
may change as experience provides more in
formation. 

Congress is now in the process of studying 
the deregulation of the trucking industry 
and many of the effects of that are already 
visible before deregulation actually occurs. 
In fact, it is believed that there would be so 
many 111 effects from trucking deregulation
with some of those effects actually disas
trous-that nearly all the groups most closely 
associated with the trucking industry are 
already opposed to deregulation. These in
clude the truckers themselves, speaking 
through their National Trucking Associa
tions, based in Washington, the Teamsters 
who drive the trucks, as well as an impres
sive array of shippers and receivers who do 
the paying of what lt costs to ship by truck. 

What does deregulation of the trucking 
in ... lL>~1·y wean ana why are all these ~:;rv .... .t'"• 
w.uo nlight be expected to want the go .. ~ru
uwnt's .hand remov~ from their indus~r.f, 
opposed to deregul~tion? 

'.L'he t;rucKing industry is regulated in that 
it is exempted from the provision of the 
t:.UC1-trust lti.WS which prohibits compan1es 
v.iLhin the same industry to group together 
into cartels and to fix prices among them
sehes, thus reaucing the degree of compe
tition between them. The trucking indusvr.f 
is exempt t'rom those laws and companies 
may band together and act as a group in 
sett;ing prices for their services but they m&.y 
ao this only under a program appraved and 
regUlated by the government. 

This is accomplished through a. group of 
"rate bureaus" set up by the motor carriers 
themselves. These rates may serve a region, 
a smaller area, or may represent a group of 
trans-national carriers. Acting on the rec
ommendations of the carriers, themselves, 
the rate bureaus set tariffs or rates, for vari
ous routes, for various types of shipments 
and for various other specified conditions. 
The rate bureaus then publish these tariffs 
widely and they have a regular procedure set 
up for hearing complaints or suggestions 
not only from the truckers themselves but 
from the shippers/receivers who use them as 
well. 

Thus, a. shipper need only consult the 
tariffs of the rate bureaus serving the area 
or route in which he wants to make a ship
ment and he knows what it will cost. There
markable thing about the rate bureau system 
is that it is all voluntary. No carrier is forced 
to belong-although most d<:>-a.nd he is al
lowed to set his own private rate for a par
ticular route or type of service or condition 
of service. 

The things the orderly system of the mte 
bureaus accomplish are many. It reduces the 
number of tariffs a particular shipper must 
consult to learn what a particular shipment 
will cost. Without the rate bureaus, shippers, 
particularly national shippers, would have to 
keep on file the individual tariffs of about 
16,500 regulated motor carriers now operating 
in the United States; without the rate bu
reaus there would be no combination tariffs 
for a shipment which had to pass through 
the hands of two, three or four carriers to 
reach its destination. 

According to John F. Mahon, Transporta
tion Regulation Specialist of the J. C. Penney 
Company, who was quoted in an American 
Trucking Associations pamphlet on the sub
ject, "If each carrier were to publish its own 
tariff, we would be inundated with tariffs 
and faced with a veritable nightmare in ac
complishing an economic distribution of our 
merchandise." 

Also, if the rate bureaus were abolished, ac
cording to Robert Questell, Tra.1fic Manager of 
JFD Electronics Corporation of Ox.ford, North 
carolina., "Many small shippers would be 
ruined by non-regulated rate-making the ex
pense to shippers of keeping the published 
rates current will be more than many ca.n 
afford. 

According to another national tra.tnc man
ager, "Collective rate making is the lifeline 
o! transportation." 

All of this illustrates what a complex sub
ject deregulation can be. Here is a case where 
deregulation would cause more harm, ex
pense and confusion than the regulation it .. 
self and this for the very simple reason that 
the rate bureau system was set up in the first 
pla.ce because it was needed to bring order to 
a chaotic trucking industry, which it has 
done. To deregulate the trucking industry, in 
this sense, would be to simply destroy an 
emcient and necessary rate-making system. 
This opinion, significantly, is held not only 
by the truckers but by their customers as 
well. 

In one broad sense, the mte bureau system 
is not really a "regulation" of the trucking 
industry. It is mere of a government permis
sion to set up a system which might by a vio
lation of the anti-trust laws if that permis
sion were n{)t given but which is over-seen 
by the government to see to it that the 
special permission to be exempt from the 
anti-trust laws is not abused. 

The govern,ment has many op}»"essive and 
harmful reguLatory programs in many parts 
of our economy which indeed should be e-lim
inated but in choosing what industries to de
regulate and which not to deregulate, some 
selectivity is needed. A program such as the 
rate bureau system of the trucking industry 
is performing a valuable service and should 
not be wrecked indiscriminately. 

(From the Texas Business, Sept.1979) 
DEREGULATION! IT'S NOT ALL ROSES 

The political air is cre.ckllng with talk of 
government 'Cleregulation. In fact, dereg
ulation seems to be equated increasingly 
with virtuous American tnstitutions like 
motherhood and Independence Day. The op
posite-regulation-has almost become syn
onymous with downright sin. 

Advocates of deregulation point to the 
air-travel boom which followed airl1ne de
regulation as evidence that the same thing 
should happen to -the part of the nation's 
trucking industry that's still regulated. A 
similar move to deregulate the railroads 1s 
gaining momentum. 

Hardly any Texas businessman would dis
agree that government already has too many 
fingers in the business pie. Conforming with 
the crazy-quilt proliferation of government 
regulations costs billions. So it would appear 
logical that to free trucking and railroading 
at least partially from the burdens of regula
tion should be, to the Texas business com
munity, like getting an unexpected tax 
bomts from the IRS. 

But is regulation of transportation all 
bad-and would deregulation be all good? 

Oddly enough, most motor-carrier execu
tives don't think so. And while leaders in 
both trucking and railroading agree proce
dural reforms are needed-that much regu
latory red tape should be ellminated-even 
some railroaders favor caution. They gen
erally back a step-by-step deregulation pro
gram aimed mainly at enabling the industry 
to be far more responsive to changing eco
nomic conditions and competition than it is 
now. But, among other things, they oppose 
changes which might inhibit the railroads' 
ab111ty to operate a single national rail sys
tem. 

Railroads blast subsidies: The railroads 
feel they're discriminated against. They point 
to the fact that two primary competitors
the motor and water carriers-have received 
massive federal subsidies. 

For example, Reg Whitman, CEO of the 
Katy-the only Class I railroad headquar
tered in Texas-wonders what truck rates 
would be 1! the truckers had to build, op
erate and maintain their own highway sys
tem. The railroads, on the other hand, not 
only must pay the cost of operating and 
maintaining their right-of-way fac111ties but 
also pay hefty ad valorem taxes on them. 

A rationale for regulating cargo transpor
tation is to help assure all shippers of equal 
access to rail or trucking service at !air, 
uniform set rates. If the typical trucker or 
railroader had his druthers, he'd probably 
prefer to accept mainly the most profitable 
freight business. It's much more cost-em
clent, for instance, to load 15,000 pounds of 
cargo on an 18-wheeler in Dallas and haul it 
all the way to Los Angeles than it is to make 
the relatively short run from Fort Worth 
to San Antonio, del1vering and picking up 
shipments all along the way. 

A case ln point ls Waco-based Central 
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Freight Lines, Inc., Texas' largest motor car
rier. Central operates entirely within the 
state, serving some 850 cities and towns 
daily via 55 terminals and 9,000 mlles of 
highways. To perform this service, it uses 
about 2,000 pickup and delivery trucks plus 
700 diesel tractors and 4,000 trailers mainly 
for over-the-road hauling. The company has 
around 4,500 employees. 

As primarily an intrastate carrier, Central 
makes thousands of deliveries and pickups 
each day in Texas communities of almost 
every size-all the way from A~bot to Zorn. 

What would happen to such far-ranging 
service under deregulation? 

Small towns would lose: For one thing, 
according to w. w. Callan, Central's chair
man of the board, nearly two-thirds--or 
about 55Q--of the towns now reached on a 
daily basis likely would get less service. Some 
perhaps twice a week, some once a week
and some towns would receive no service at 
all. 

"Under deregulation," Callan tells me. "the 
tramc that we would handle would be sub
stantially different from what it is today 
and, on the average. it would move at e 
much higher rate. This is particularly true 
of less-than-truckload business. Some truck
load shipments probably would move at lower 
rates, but it is my judgment that, over all, 
deregulation would result-after a shake
down period-in increased freight transpor
tation charges being paid by the shipping 
public in Texas." 

The reason for th!s, of course, is that, 
instead of being obliged on a non-discrimi
natory basis to serve all shippers in the are2 
where it has operating authority as it is now. 
under deregulation Central would pick and 
choose its freight according to its profita
b111ty-or non-profitab111ty. 

Callan concludes, "Under deregulation, we 
believe shippers and receivers of freight 
would have real dimculty in having depend
able freight service ... (Therefore) we do 
not believe that deregulation of the trucking 
industry is in the best interest of the shiP
ping public and would result not only in less 
service but in higher transportation cost." 

No quick answers: So it's apparent that 
deregulation is an extremely complex ques
tion. Rather than blacks or whites, there are 
varing shades of gray-and no quick answers. 

Some industry authorities believe some 
form of deregulation of trucking and the 
railroads eventually is almost certain to be 
enacted by Congress. Market conditions havf' 
changed, so outmoded rules and regulations 
likewise need to be changed or eliminated to 
keep up with the times. 

But such action should not be taken 
hastily. Texas is a huge state in which the 
needs of shippers in its hundreds of small 
cities and towns must be balanced against 
those in metropolises like Houston or Dallas/ 
Fort Worth. 

So, 1f and when deregulation ultimately 
occurs, it should create a healthy, competi
tive environment in which the big winner is 
the shipping public. 

[From the Texarkana Gazette, Aug. 17, 1979] 
SMALL TOWNS ARE HURT BY DEREGULATION 

(By Paul Scott) 
WASHINGTON, D.C.-Rural America. could 

face a rude economic awakening if the well
financed a.nd carefully orchestrated drive to 
deregulate the trucking industry should be 
successful in Congress. 

Because of the cut backs and ending of 
rail service over the past 30 years, much of 
small town U .S.A. is now dependent on trucks 
for freight transportwtton and the deregula-
tion movement threatens to reduce this vital 
service. 

The Carter aclm1ntstratton and Senwtor 
Edward M. Kennedy, (D.-Mass.) has set forth 

a. plan to dlsma.ntle the Interstate Commerce 
Commission's (ICC) 44-year-old system of 
truck regulation. 

If approved by Congress, this plan would 
remove the common carrier's obligation to 
provide pick-up and delivery service to small 
communities at regulated prices. 

Under the present law, this service is guar
s.nteed by an ICC certificate of public con
venience and necessity. In other words, 
truckers certified by the ICC must serve the 
small towns in the regions in which they 
operate. 

The wide-open, free market theory for the 
trucking industry sounds good in speeches 
but a. closer look uncovers problems that 
could outweigh the proposed benefits for vast 
areas of the country. 

Deregulation, for example, could prove 
disasterous to the nearly 40,000 U.S. com
munities which do not have rail service and 
are dependent on truck transport for linkage 
with the rest of the na.tion's economy. Be
cause of low volume freighlt and the often 
great distance between shipping points and 
small towns, freight transportation to small 
communities often is not profitable for the 
motor carrier. 

If no longer required to serve unprofitable 
shipping points, many carriers will be forced, 
by economic realities, to abandon small and 
rural communities altogether. To mBny 
truckers, it simply wm not be worth the time, 
effort. equipment and manpower to offer the 
service. 

THE Ta'OCKING LINK 
A hard look wt the numbers-the thou

sands of small towns and cities lacking ran 
service-emphasizes the nightmare that de
regulation could bring. Nearly 64 percent of 
all U.S. communities are without ran service 
and are completely dependent on truck serv
ice to keep the fiow of consumer goods com
ing. In some sta.tes, the percentage is even 
higher. 

In Kentucky, V<trginia. ·and Arizona, the fig
ure is three-quarters. Two-thirds of Cali!or
nia and Oregon communities lack any kind of 
rail service. And in New York, more than 
2,180 communities are without rail service. 
There doesn't seem to be any doubt that 
truck transportation is vital to the economic 
health and well being of small-town America. 

A survey of regulated motor carriere, now 
being circulated in Congress, shows that 
truckers, 1f completely deregula.ted, would 
reduce the average number of towns they 
serve from 84 to only 58. Further, 72 percent 
of those surveyed said they would continue 
:;ervice to those small towns only 1! freight 
rates increased. 

Not all small towns wm be left high and 
dry, but the fundamentals of the economic 
systems indicate that a lot of them wm be 
hurt. Service will be reduced or rates 
increased. 

THE AIRLINE EXAMPLE 
The deregulation of the airlines iss graphic 

1llustration of wha.t could be expected. 
"Those who support deregulation of the 

trucking industry using the so-called airline 
'success' as a model should consider what the 
actual impact deregulation has had on the 
small town and the consumer," warns Ben
nett C. Whitlock, Jr., President of the Ameri
can Trucking Association, which is fighting 
the Cal"ter-Kennedy proposal. 

Freedom of entry into any point permitted 
by deregulation also has allowed freedom to 
exit. After deregulation of the airline indus
try, many small and medium sized cities sud
denly found themselves with no scheduled 
airline service. 

100 CXTl:ES HURT 

Since the airline Industry was dercgulwted 
in October, 1978, more than 100 cities across 
the nation have lost the service of one or 
more carriers. 

An estimated 68 cities have lost or wtlllose 

all certified air service. And deregula.tlon of 
the air cargo industry has caused rates to rise 
an average of 20 percent, with some 100 per
cent increases, in less than 18 months. Now 
threatened by a loss of truck service many of 
these small communities fear being cut off 
altogether from the mainstream of commerce 
and transportation. 

Opponents of deregulation led by the 
American Trucking Association agree that 
there 1s room for improvement in the present 
regulatory struoture. They support the Motor 
Carrier Regulatory Improvement Act of 1979, 
which would reform ratemaking practices 
and other areas of the reg111ated system. 
Their argument is that the end result would 
be to make motor carrier service more re
sponsive to public need. 

So far, Congress has moved slow on the 
Carter-Kennedy plan for deregulation. There 
has been no Committee votes on the measure 
in either the House or Senate. Whether there 
is any action on the legislation when Con
gress returns after Labor Day could depend 
on what the lawmakers hear from rural 
America.. 

PROCEED WITH CAUTION 
(By Mla.rtin W. Lorenz) 

Change has become such a. part of our 
lives that it is generally regarded as inher
ently good. For instance, I'm sure you are 
fam111ar with the expression, "Well, at least 
it's a change." But change, as often as not, 
can be harmful. For example, during the 
Arab oil emba.rgo, Oongress passed a law 
creating year-round daylight savings time in 
order to conserve energy. Shortly afterward, 
it became obvious that this apparently sim
ple and harmless law was having serious re
percussions, most notably a tragic increase 
in the number of accidents involving chil
dren who had been obliged to wend their 
way to school every morning in the dark. 

Deregulation, like cha.nge, is a concept 
that is genera.lly thought of in favorable 
terms today. But deregulation also oan have 
negative effects, and I particularly believe 
that would be the result 1! the trucking in
dustry was to ·be completely deregulated. 
Certainly, the present regulatory system is 
not perfect, there 1s a need for some change. 
But, instead of discussing trucking deregu
lation in absolute terms, the debate shoulC:. 
focus on the degree of change that is rea
sonable. Surely, a disciplined approach to cte
regulstion is required if you are going to 
tamper with a national distribution system 
that touches all of us, every day, in the way 
we conduct our businesses and life styles. 

'For starters, it would be interesting to 
study the effects of the Carter Administra
tion's highly-touted deregulation of airlines. 
which has been held up as an example for 
the railroad and trucking industries. While 
.at first glance airline deregulation seems to 
be of considerable benefit to consumers. 
there are those who believe that the Jury is 
st111 out on its ultimate effects. One promi
nent questioner of the purported benefits of 
airline deregulation has been Senator Rob
ert C. Byrd (D-W.Va.). the Senate's majority 
leader. 

In a speech delivered on the Senate fioor in 
April, Senator Byrd cautioned against hasty 
solutions. In his remarks, the majority 
lea.der noted that airline deregulation had 
been brought up in Congress as a.n anti
infiationa.ry messure that would be o! great 
potential benefit to consumers. 

"The actual picture is not so rosy," he 
said. "True, there are some significa.nt fare 
reductions on certain routes. But the airlines 
have established their own quagmire of fare 
regulations. In most oases, there are so ma.ny 
restrictions and requirements on the super 
fares that I wonder how much, 1f any, re
duction the traveler really receives." In ad
dttton, the Senator pointed out that most 
airlines only make available a llmited num-

r 
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· ber of seats for these low fares. Thus, he 

said, pas;;en.gers may meet all the qu&llfioa
tions and still not be able to take advan
tage of the advertised low fares. 

Senator Byrd added that deregulation has 
caused "a severe economic Impact, pa.Tticu
larly on the SII1,81ller and medium-sized cities. 
A proper balance must be struck. And, in any 
case, emciency must not take precedence 
over the requirements for adequate and eco
nOIIlical service." 

Then, too, there is a significant di1ference 
between the basic business of &l.rilnes and 
trucking companies. The airlines are primar
ily in the business of transporting passen
gers, while trucks are freight haulers. By 
offering special fare a.rrangements, the air
lines have been able to attract passengers 
who might not otherwise have traveled by 
plane. They filled what would have been 
empty seats. But trucking deregulation ca-n
not create any additional freight because 
every avallalble Shipment is being hauled. 

THE PUSH FOR DEREGULATION 

The clamor for deregulation comes from 
many quarters in the federal government. 
President carter, in hls anti-inflation ad
dress on Octolber 24, 1978 and agadn in his 
State of the Union address, specificalLy iden
tified the railroad .and trucking industries as 
areas where his Adminlstmtion intends to 
work witlh Congress to reduce eoonQiiilic reg
ulation. 

An interagency task torce headed by the 
Department of Tl'ansportation has !Prepared 
a clr,a,ft report that lists three options for 
regulatory reform. These range from a pro
posal to phase in total deregulation, virtually 
eliminating the interstate Commerce Com
mission's (ICC) functions , to a much less 
stringent set of amendments to the trans
port;ation rules that 'WOUld point the IOC to
WM"d red,uced eoonomic regulation. 

In the draft report Itself, the task force 
recognizes the problems of the total deregu
lation proposal and admits to the dimculty 
of showing any direct consumer benefits, 
although it states that "overall national 
benefits could be quite significant." More
over, the task force notes that there 1s little 
evidence that the benefits of deregulation 
would be as large as predicted by lts pro
ponents. And, the task force acknowledges 
that "short-term economic dislocations" 
could be experienced by carriers, shippers, 
and communities. In short, the Administra
tion's own task force recognized that the 
effects of total deregulation cannot be reason
ably predicted. 

Meanwhile, the regulatory picture 1s chang
ing even without the development of a formal 
legislative package by the Administration. 
The ICC has gone ahead and made a number 
of policy changes that drastically impact the 
present regulatory scene in two key areas
entry (gaining operating authority) and 
ratemaking. 

Before I review the changes already 
brought about in these two areas, let me re
emphasize the need for the advocates of 
legislative and administrative change to be 
prudent and aware of the consequences of 
their proposals. They should exP.rcise care 
and not permit their zeal to do irreparable 
harm to a system that, despite its imper
fections, does work. 

The nation's distribution system 1s too im
portant to be subjected to theoretical experi
mentation. It is hard to imagine any business 
that is not affected by trucking as it operates 
today and, consequently, one that would not 
be a1fected by drastic changes in the indus
try's structure. As Senator Byrd said in hls 
congressional speech, nothing should take 
precedence over the need for "adequate and. 
economical service." 

To 1llustrate the need for prudence in de
regulating the trucking industry, here is a 
review of recent changes in the two key 
regulatory areas mentioned earller: entry 
and ratemaking. In the course of thls review, 

note that considerable changes have already 
taken place--some with potentially serious 
consequences and many revealing a shortage 
of foresight. 

REQUIREMENTS FOR ENTRY 

Among the prime target areas for deregu
lation 1s entry, or the granting of operating 
authority, into the trucking business. In
creased competition is the argument usually 
given for reducing or eliminating the barriers 
for "free" entry into the trucking business. 
This suggests that there 1s not enough com
petition at present. But aren't the more than 
16,000 interstate motor carriers regulated by 
the ICC enough? If not, how many should 
there be? 

Perhaps it is not the number of carriers 
that is perceived to be the problem, but the 
limited scope of operations of many existing 
carriers. But, then, doesn't the present regu
latory system provide a remedy for that? 
For instance, the ICC reported that, in the 
first six months of fiscal year 1978 (beginning 
October 1, 1977), it received an average of 
950 new applications per month for perma
nent motor carrier authority. During that 
period, of the applications for motor carrier 
authority for which the ICC reached a de
cision on the merits of the case (that is, all 
those which were not either dismissed or 
withdrawn), 94.3% resulted in a complete or 
partial grant of authority. In June 1978 the 
grant rate was 98.2%, and for July it was 
96 %. 

Certainly, those numbers would seem to 
show an increasing degree of competition 
within the present regulatory structure. 
While the grant rate is extremely liberal, the 
ICC obviously found valid reasons to turn 
down some applications. Presumably, under 
free entry, those unquali1led appllcants 
would be operating today. Surely, there 
should be some process to weed out opera
tion& like those that the ICC found not to be 
in the public interest. 

Taking another perspective, I suggest to 
proponents of trucking deregulation that, if 
one completely opens the door for free entry, 
this impiles leaving it ajar for free exit. It 
virtually anyone is free to serve those 
markets that are found to be attractive, it 
aLso would follow that anyone is free to 
abandon unattractive markets. Under present 
ICC rules, a carrier must serve its entire 
operating authority. Obviously, the carriers 
see greater benefits for themselves under 
these rules than they would gain from the 
ab111ty to abandon unprofitable markets. 
Nonetheless, the impact on communities that 
might lose carrier service--should deregula
tion come to pass-would be critical, 1! not 
fatal. This concern is even expressed in the 
most sweeping of the three reform options 
drafted for the Ad.minlstration's considera
tion. 

Usually, when we consider the impact of 
service looses as a result of deregulation, we 
think of small communities, such as those in 
Senator Byrd's home state 0'! West Virginia, 
with relatively light amounts of available 
tramc. While such areas could certadnly be 
subject to service losses, isn't U conceivable 
that the problem might go beyond these 
communities? What of service to large metro
politan areas with heavy tramc? Due to oper
ating conditions, whlch result in extremely 
high cost factors, service to these areas can 
be unprofitable or marginal art best, particu
larly with the rapidly rising cost of fuel. 
While it is unlikely that such ma.rkets would 
be abandoned under deregulation, the level 
of service might suffer measurably as carriers 
attempt to maximize their profits. Some m.a.y 
find this scenario acceptable on the basis ·or 
its being good business, but what of the 1m
pact of reduced services on enterprises and 
consu.mers in the affected areas? 

RATE MAKING 

The present practice of collective ratema.k
ing by motor carriers is also under attack 
from a number of quarters. Collective rB~te-

making involves carriers with slmllar traftlc 
flows that join together in rate bureaus, 
which file ta.r11fs on behalf of their member 
carriers. Ratemaking is one of the subjects 
covered in the three-option draft report sub
mitted to the White House for consideration 
in deregulating the industry. The most strin
gent Administration option calls for repee.l 
of the Reed-Bulwinkle Act, which presently 
provides the antitrust exemption permitting 
collective ratemakd.ng. At the other side of 
the spectrum. the third option recommends 
reform of rate bureau provisions, with re
strictions on collective ratema.king. 

Throughout 1978, both the Justice Depart
ment's antitrust division and Senator Ed
ward M. Kennedy (D-Mass.), then chairman 
of the Senate Judiciary Committee's anti
trust subcommittee, criticized the antitrust 
exemption of the motor carrier rate bureaus. 
Senator Kennedy, now chairman of the Judi
ciary Committee, has introduced legiSlation 
to eliminate the trucking industry's antitrust 
exemption that he said would end "30 yea.rs 
of legalized price-fixing." His blll has the 
Administration's endorsement. 

It does not have the support of the major
ity of the nation's shippers, however. And 
shippers-as users of trucks-would seem to 
be a link in the chain that the proponents of 
deregulation should be trying to help. But 
five major shippers' organizations, which 
represent nearly 80 percent of the nation's 
shippers, have publicly stated that they op
pose deregulation of the trucking industry 
and, pa.rticularly, Senator Kennedy's bill. The 
five groups are the Nationa.l Industrial Trame 
League, the Transportation Association of 
America., the Eastern Industrial Trame 
League, the Southern Trame League, and the 
National Small Shipments Trame Confer
ence's government affairs comm.ittee. 

These shippers' organizations contend that 
deregulation would lead to higher trucking 
rates, rather than lower charges, especially 
when rtlsing fuel prices are taken into ac
count. Also, they have pointed out that under 
the present regulatory system trucking rates 
have not had an ir.fiationary effect but, in 
fact, have risen at a slower pace than both 
the Consumer Price Index and the Wholesale 
Price Index. 

Meanwhile, without awaiting the outcome 
of any legislative proposals, the ICC issued a 
decision in late 1978 that established en
tirely new criteria for ratemaking. This deci
sion came after a review of the evidence pre
sented by the Southern Motor C&rrier Rate 
Conference to secure a rate increase intended 
to offset Teamster wage increases that went 
into effect on April 1, 1978. 

Perhaps it 1s time to establish new criteria 
for rate cases, but the timing seems a little 
strange in view of the pending legislation on 
the subject. Indeed, there have been anum
ber of letters from congressmen to the ICC 
questioning its action. Moreover, the deci
sion, which caused an immediate downturn 
in trucking stocks, was based on a number 
of questionable assumptions. 

These assumptions may have a grave effect 
on the industry. In commenting on the ICC's 
action, Bennett C. Whitlock, Jr., president 
of the American Trucking Associations, said: 
"The ICC has performed open-heart sur
gery-blindfolded. . . . This could be the 
death knell of the industry's ab111ty to per
form its vital transportation services .... 
However the ICC congratulates itself on 
having abided by President Carter's anti-in
flation guidelines, it must know that the 
strangulation of the trucking industry is no 
boon to the nation's economy." 

The importance of the ICC's decision Is 
good cause to examine some of the assump
tions that it applied in reaching its conclu
sions. For instance, after reviewing a number 
of financial ratios, the ICC decided that re
turn on equity (ROE) 1s the most appropri
ate ratio to use in determining revenue 
needs. It defines ROE as net Income after 
interest and taxes/ stockholders' equity, 
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minus intangibles (intangibles are generally 
the value of operating authorities). 

The ICC concluded that a target ROE for 
truckers should be approximately 14 percent. 
This was based on the commission's belle! 
that the ROE for motor carriers should be 
no higher than the ROE for all manufactur
ing companies. Federal Trade Commission 
statistics show that the four-quarter aver
age for all manufacturing corporations In 
1977 was 14.2 percent. 

Truckers, however, question the appropri
ateness of being pegged to the average of all 
manufacturing firms. And, they contend that, 
even in applying this parameter, the ICC has 
been inconsistent. For instance, truckers 
point out that the 14:.2 percent ROE for 
manufacturing corporations does not include 
the subtraction of Intangibles from stock
holders' equity that the ICC requires of 
motor carriers. Also, the truckers note that, 
while the ROE of manufacturing companies 
is based on consolidated financial data, the 
ICC did not consolidate the motor carriers' 
data with that of their afDliates. In addition, 
the ca.rriers pointed out several other tech
nical inconsistencies in the ICC's calcula
tions. 

It ROE is the correct measure to deter
mine the revenue needs of truckers, is the 
average of manufacturing firms a correct 
standard? And, if so, shouldn't the compari
son be consistently applied? 

Faced with vigorous criticism from the 
trucking industry, the ICC has backed off 
and asked for public comment on the method 
of determining the proper rate of return 
for motor carriers. 

THE NEED FOR PRUDENCE 

The administrative changes and legislative 
proposals in effect or under way are most 
likely going to result in a different mix of 
trucking service than what we have come to 
expect. The advocates of change should study 
the recent regulatory revisions discussed 
above and be aware of the consequences of 
these and any additional proposals. They 
should exercise care and not allow their zeal 
to do irreparable harm to a system that, 
despite Its imperfections, does work. 

Motor carriers, employees, unions, shippers, 
suppliers, bankers, and investors are all con
cerned about what deregulation wlll do to 
the stab111ty of the trucking industry. With 
so much hanging in the balance for such a 
large component of the U.S. economy, it is 
imperative that the ultimate decisionmakers 
prudently evaluate substantive data to assess 
the impact of their conclusions. 

[From the Zanesvllle (Ohio) Times Recorder, 
Aug.1, 1979] 

TRUCKING VITAL 

Mall and comments coming across an 
editor's desk normally oppose government 
regulation of business and industry and favor 
all the freedoms a free enterprise system 
can provide. 

The newspaper tends to favor deregulation 
leaving the operational practices and proce
dures of non-monopolies to the companies 
as they operate as free enterprises in a. com
petitive market. 

For this reason it wa.s shocking to hear 
representatives of two Zanesville trucking 
companies a.nd public rela.tions personnel of 
the American Trucking Associations, Inc. and 
the Ohio Trucking Associa.tion speak out 
urging editorial disa.pproval of President 
Ca.rter's trucking deregulation proposals. 

A ba.okground report dispatched to the TR 
from the White House Press 011l.ce noted that 
on June 21 the President subm11ited to Con
gress proposed legislation which would result 
in significant deregulation of the trucking 
industry. 

The White House report said the "proposed 
legislation would establlsh a new policy to 
govern decisions of the Interstate Commerce 

Commission over motor freight tra.nsporta.
tion." The report said the proposal "recog
nizes tha.t the trucking industry is na.tural
ly competitive a.nd that excess government 
regulations over the yea.rs ha.ve not protected 
the public, but ra.ther raised trucking costs 
and created unnecessa.ry ineffi.ciencies." 

The local trucking executives a.nd asso
ciatlonal spokesmen, pushing to oontinue 
regula.tion of the industry, expressed the 
feeling that the President was 111 ad'Vised on 
the va.lue of the regulations a.nd the prob
lems of the trucking industry. 

A position pa.per of the American Truck
ing Associations, Inc. stated that the regu
la.tlons were adopted in 1935 ,beca.use the 
trucking industry had become "overcrowded 
with small economic units which proved 
una.ble to satisfy even the most minima.! 
standards of sa.fety or fina.ncial responsib111-
ty." 

The association said "continued regulation 
of the trucking industry is vital to ma.intaln 
a stable nondiscrimina.tory system of national 
surface freight transportation by the truck
ing industry-in the public interest." 

According to the trucking associatdon 
deregula.tion would result in less competition 
within the trucking industry, not more. 
"Small companies would be driven out by 
the larger, more powerful ones," the asso
ciation sta.tes. 

"Without regulation," the association 
states, "the collecttlve rate-making system 
would be dismantled." According to the 
group "it is widely agreed that the overall 
e1Iect would be marked increases in shipping 
rates." 

Without regula.tion, the ATA states, "the 
ICC would lose its economic muscle to en
force safety regula.tions, currently ma.king 
regulated truck drivers among the safest on 
the road." 

Deregulation, according to the ATA, would 
force trucking firms to abandon less profit
able routes and increase rates substantially 
to others" with the result being a "dramat
ically negative economic e1Iect on small
town America." 

A Zanesville trucking executive likened 
this to what happened at the Zanesvllle air
port after airlines were deregulated. 

While at one time the local airport was 
served by three airlines now there is no air
line service. Once the regulation to service 
the Zanesville airport was removed service 
was discontinued as being economically un
profitable. 

"The trucking industry is regulated 'be
ca.use that regulation serves the publlc a.nd 
serves it well," the ATA sta.ted. 

Government regulation is normally op
posed by most businesses a.nd industry. For 
this reason 1t wa.s shocking to hear these 
trucking spokesmen fighting against deregu
lation. But they feel strongly a.bout their 
cause and obviously know more a.bout their 
business and its ins and outs than those 
outside of the field. 

Good trucking service is vital to our com
munity and Zanesville would not want to 
lose any of the service it has at this time. 
Anything that would weaken the trucking 
service here would be a hardship on our 
community. 

It's just di11l.cult to endorse government 
regulation of business and industry. 

TRUCK DEREGULATION UNWISE 

(By Donald G. Benton) 
There are many people who believe tha.t 

trucking deregulation would be a. great boon 
to the economy. Even President Carter has 
said it woUld save the economy $5 blllion 
per year. Unfortuna.tely, the president has 
chosen to hang his hat on a number that 
he probably feels wlll attract a grea.t deal of 
attention even though it ts completely 
unfounded. 

There are ma.ny others who !eel that air-

line deregulation is proof positive tha.t 
trucking deregulation would be a. good thing. 
This also is fallacious. Since a.trline deregu
lation, there have been service cutbacks to 
more than 100 cities. Similar deregulation of 
the trucking industry would also mean wide
spread service cutbacks to smaller commu
nities and subsequent higher costs to con
sumers. The proponents of deregula.tlon are 
premature in touting the airlines as a suc
cess story. It is a matter of great concern 
that the public would accept this premise 
and erroneously conclude that trucking de
regulation would be ln its best interest. 

The idea of deregulation sounds great, but 
if you're a. sma.ll merchant or consumer in a. 
little town in the South the theories don't 
mean nearly as much as guaranteed delivery 
of your merchandise. The airlines' cutback 
in service comes a.s no surprise. For what 
the airlines are doing is the sa.me thing the 
trucking industry would do under deregu
lation: drop non-profitable, small-town 
routes a.nd concentrate service to the heavy
traffi.c, large-city areas. Under regulations, 
the trucking lndustry has to serve the 
sma.ller communities as the airlines pre
viously were required to do. Forty-four per
cent of a.ll Americans live in towns under 
10,000. 

So, wha.t would be the benefits of trucking 
deregulation to John Q. Public? Not lower 
costs, unless the individuals lived in large 
metropolitan a.reas. Again, look at the air
lines. Rate reductions have only been be
tween major cities, and I predict even these 
reduced fare routes w111 be short-lived as 
reduced competition results from mergers. 

There are already 16,600 trucking com
panies under regulation. Only two other 
industries--miscellaneous machinery a.nd 
feminine wea.ring apparel--a.re more com
petitive. As for deregulation reducing infia.
tion in the trucking industry, from 1967 
through 1978 the consumer index rose !rom 
100 to 195, or 24.4 percent higher than regu
lated motor carrier service. Since the de
regulation of air freight rates, charges have 
gone up 21 percent in less than one year. 

Deregulation as it would a.pply to the 
trucking industry ls a. terrible misnomer, for 
the publlc is being led to believe that this 
means more competition and hence lower 
costs. Unfortunately, the evidence strongly 
suggests that quite the opposite is true. 

GOV. RHODES OPPOSES DEREGULATION; 
COMMENDS TEAMSTER ENERGY POLICY 

Approximately 250 delegates and alternates 
assembled in the Capitol of Columbus for 
the 31st annual Ohio Conference of Team
sters heard Governor James Rhodes (R) com
mend the Teamsters for their sound ap
proach to the nation's energy crisis and join 
with the Teamsters in opposition to De
regulation. At the Teamster concl~'ve he 
became the first governor of a major, popu
lous state to oppose deregulation. 

Stating that we currently don't have a 
national energy policy that makes sense a.nd 
that the working people are · the big losers, 
Rhodes urged a greater dependence on our 
own coal and less dependence on unstable 
Arab oil. 

"The Teamsters have seen the merit of 
this approach and have been our allies in 
trying to bring our federal government to 
a sane national energy policy," the governor 
told the delegates. 

The AUgust 27-30 conference, which cen
tered around the many services provided by 
the various divisions of the Ohio Confer
ence of Teamsters and the theme "Teain
sters-People Helping People," was opened 
by an address from OCT President William 
Presser, followed by IBT Vice President 
Jackie Presser who explained Conference pro
grams and services. 

The opening da.y session a.lso included a.n 
address by Ohio Attorney General W111iam 
Brown, who praised the Ohio DRIVE for 
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helping to "increase the quality of life in 
Ohio." Robert Cassidy, OCT secretary-treas
urer, followed with a Conference progress 
report. The opening session concluded with 
a report and dialogue on the Central States 
Health & Welfare and Pension Funds con
ducted by Bruce Trojak, George Faulkner 
and James Jorgensen. That evening separate 
meetings were held by the Warehouse Divi
sion and the Dairy Division. 

Oliver Ocasek, president of the Ohio Sen
ate, opened the Tuesday morning session 
stating that the relationship between the 
state legislature and the Ohio Teamsters has 
never been better. Senator Ocasek told the 
delegates, "The Teamsters have b~en vigilant 
as a watchdog for the working people of 
Ohio." 

Safety and health issues and services were 
underscored by presentations of Steve Mc
Dougall, IBT industrial hygienist and Susan 
Dritz, OCT director of safety and health. 
The morning session concluded with a re
port on the Ohio Highway Drivers Insur
ance Fund by George Faulkner, Sr. 

Tuesday afternoon was devoted to reports 
by various divisions of the OCT, including 
the Sports Committee by Skip Felice, Com
munications (Video, Public Relations and 
the Ohio Teamster News pare), Research, Leg
islative and Educational by Paul Locigno, 
and Legal by Sorrell Logothetis. The evening 
session included meetings of the Construc
tion, Bakery and Beverage Divisions. 

Blll DeMatte, staff assistant to Senator 
John Glenn, kicked off the Wednesday morn
ing session with a message from Ohio's 
senior senator who was unable to attend. 
Joe Knight described the divisions of the 
Service Bureau and their accessabtlity to 
Teamsters and their families and gave a 
report of the Retiree Division. Karen Zelman 
offered a look at the various Family Services 
available through her division and Louis 
Friedman outlined recent activities of the 
Speakers Division. The session concluded 
with a special video presentation by Mike 
Pruitt, Cleveland Browns' fullback, who is 
the new director of community relations for 
Ohio Teamsters. 

The major issue of the afternoon session 
was deregulation. Keith O'Brien presented 
the Teamster opposition to current legisla
tion which would deregulate the trucking 
industry. He was followed by Ohio's junior 
Senator Howard Metzenbaum, a sponsor of 
deregulation legislation in the U.S. Senate. 
Metzenbaum defended his position in sup
porting deregulation, but at the same time 
acknowledged the responsibillty of Teamster 
opposition. After a spirited and respectful 
exchange with the delegates the Senator 
agreed to meet with a delegation !rom OCT 
and expressed a willlngness to consider care
fully their points of opposition with an 
open mind. 

The Wednesday session concluded with 
Field Services reports by Andy Suckart, Sam 
Stintsman, Richard Collinson, Sherman 
Brown and Bob Moody. That evening a 
meeting of the Ohio DRIVE was held. 

The concluding day of the Conference 
included a retiree meeting and an execu
tive board meeting, as well as committee re
ports and the governor's address. 

The final evening a dinner was held for 
the delegates included in the conference 
!rom the three joint councils and 45 local 
unions represented. 

(From the International Operating Engineer, 
July 1979) 

TRUCKING DEREGULATION COULD PRODUCE 
CoNSTRUCTION PROBLEMS 

Many times we hear of legislatives issues 
that seem to have no direct effect on us, but 
on closer examination they are of consider
able importance. One such issue is deregula
tion of the motor-carrier industry. 

Essentially, the motor-carrier industry is 
regulated by the Interstate Commerce Com
mission (ICC), which determines rates that 
may be charged and the routes that must be 
traveled. 

By contrast, there are some facets of motor 
transportation operating without ICC regu
lation-primarily in long distance delivery 
of agricultural products. 

In comparing the two, regulated and un
regulated, we find matters that are of major 
importance to our organization-job security 
and safety. 

With regard to job security, the unregu
lated portion of the motor-carrier industry is 
virtually non-union, while the regulated sec
tor is organized. 

Thus, in an unregulated environment non
union status wm almost be guaranteed. This 
will become very important in picket-line 
situations because the non-union carriers 
will have little or nothing to lose in crossing 
picket lines on construction projects. 

As things stand today, the organized driv
ers who transport regulated commodities 
such as steel, cement blocks, and the like, 
understand and respect our rights. 

These same truckers, under deregulation, 
face certain unemployment from cut-throat 
non-union operators. 

As to safety, a recent study demonstrates 
drivers who transport unregulated goods 
have a poor safety record. It shows that the 
unregulated operators regularly drive beyond 
the time limits considered safe by the De
partment of Transportation; have more traf
fic violations and accidents than regulated 
drivers, and drive at higher speeds than 
others. 

We urge you to contact your elected om
cials and recommend opposition to any effort 
aimed at deregulating the motor carrier in
dustry because it means substandard work
ing conditions for those employed in the 
industry, weakens our strength in labor
management disputes, and encourages un
safe conditions on our nation's highways. 

(From the Cheyenne (Wyo.) Tribune, 
Aug. 21, 1979) 

TRUCK DEREGULATION WoN'T HELP CoNSUMER, 
SAYS MAYOR 

(By Kirk Knox) 
Mayor Don Erickson has told a hea.ring of 

a House Subcommittee on Surface Trans
portation meeting in Denver that he !ears 
proposed deregulation of the trucking in
dustry "will not help the consUiner, es
pecially in areas like Wyoming." 

He said at his news conference today that 
he had testified before the hearing at the 
invitation of the U.S. Conference o! Mayors. 

Erickson said he told the hearing that, 
"There are not enough independent truck
ers (in Wyoming) to fill the voids that will 
be created when regule.ted carriers abandon 
the marginal routes. Subsequently, prices 
wlll escalate and the service will become 
chaotic and confused." 

The mayor said the subcommittee 1s look
ing at ways to increase competition, to im
prove truck safety and try to simplify the 
whole regulatory process. 

He said Cheyenne obviously is "in a good 
position" !or truck service because of its 
location on two interstate highways. 

Erickson said he had reiterated the fre
quently-heard prediction that 1! trucking 
were deregulated, then "the smaller com
munities would lose service because the 
larger carriers would not be required to pro
vide it." 

The mayor said he had suggested at the 
hearing that the subcommittee "work with 
the trucking industry-both regulated and 
independent-to come up with specification 
of agreed useless regulations, do away with 
them and come up with a new set." 

Erickson said the mayor's conference he 

represented "does not have a position (on 
deregulation) at this time." 

He added, "I will be doing some more study 
on trucking, as it affects our community." 

The mayor said that while he felt the 
goalS o! the subcommittee were useful, "I 
don't think legislation necessarily is going to 
implement those goals. Possibly, deregula
tion is necessary, but not tota.l deregula
tion." 

Erickson said s.t the end of his news ses
sion that he hadn't yet studied a statement 
of Monday by Police Chief Byron Rookstoll 
that the police department was encounter
ing dtmculty in finding qual1fied applicants 
for its vcaa.ncies because of relatively low 
pollee pay here. 

TRUCKLINE SERVICE: How MUCH DoES IT 
MEAN? 

(By John c. D1lls) 
Hendersonville merchants could discover 

some morning that the truck lines that bring 
in their merchandise don't stop here any 
more, a management consultant said here 
Friday. 

Charles F. Holbrook o! Charles Holbrook 
and Associates, speaking at the weekly meet
ing o! the Hendersonville Lions Club, said 
that if Congress deregulates the motor car
riers, many of the carriers would stop serving 
some small cities like Hendersonvllle. 

Loss of service here, Holbrook said, could 
adversely affect small manufacturers as well 
as merchants. 

He gave a brief speculative resUine of what 
might happen in Hendersonv1lle should some 
of the carriers suddenly decide that it's no 
longer profitable to serve Hendersonv1lle-
based on passage o! an act deregulating the 
carriers. 

He painted a picture of what might hap
pen to a smaller manufacturer expecting a 
shipment of material needed for a week's 
production when the shipment doesn't arrive. 

"The owner phoned the truckline in At
lanta," Holbrook said, picturing the scene, 
"and after a brief conversation, he turned to 
his foreman, 'Send the men home,' he said. 
'Our shipment is stlll in Atlanta. That truck
line does not stop here any more.' " 

Merchants awaiting goods would be ad
versely affected too, he said, since they 
wouldn't be getting the merchandise to sell. 

And he speculated that the truckllnes' 
reply to the merchants could be: "No. We've 
decided it's just too costly to serve your 
town; so no more deliveries." 

Holbrook admitted to some exaggeration. 
but he said such could happen here 1! thf' 
Trucking Competition Reform Act sponsorP.t' 
by the Carter administration is passed. 

"I am giving you this warning," he said 
"because I want there to be no surprise~ 
when deregulation becomes law and you find 
that you cannot receive supplies, and cannot 
make shipments to your customers in the 
same manner and at the same costs as in 
the past." 

Holbrook said that two of the provisions 
of the b111 he considers most harmful to small 
communities are that freight rates could vary 
up or down, under competitive pressures, un
known from one day to the next; and that 
established trucklines "could abandon un
profitable services (to small towns, perhaps?) 
without prior notice." 

He suggested to offset as far as possible the 
adverse affects of such a law, the merchants 
and manufacturers could: 

Keep informed on the progress of trucking 
deregulation. "You wlll ignore this legisla
tion at your peril." 

Let vendors know of their concern and 
ask what to do to keep orders coming in. 

Ask their trade associations !or periodical 
bulletins on the pending legislation. 

Form a transportation committee under 
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the sponsorship of the cha.mber of commerce 
to dissemina.te intorma.tion to the chamber 
members, the merchants' association and the 
newspaper. 

With the coopero.tion of the chamber of 
commerce and the mercha.nts' association, 
arrange to have a leading spokesman from 
the motor ca.rrier industry to present the 
industry's position on the issue. 

Currently, Holbrook said, there a.re more 
than 20 truck lines serving Hendersonville. 

"Mayoe it's not profitable for 20 truck 
lines to come in here, and perhaps, under the 
new law, we'll have to get along with a half
dozen. 

"But Hendersonville must protect the right 
to maintain the level of truckline services 
considered essential to its growth and devel
opment. That's the crucia.l task facing thiS 
community." 

[From the Cleveland Plain Dealer, Sept. 7, 
1979] 

BIG SHIPPER RIPS DEREGULATION OF TRUCKING 
INDUSTRY 

(By John Leo Kosha.r) 
Arthur W. Todd, purchasing director of 

Lincoln Electric Co., said here yesterday that 
deregula.tion of the industry as proposed by 
the Carter a.dministration would do more 
harm than good. 

The Sena.te Commerce Committee is hold
ing hearings in Washington on an adminis
tration-backed bill sponsored by Sens. How
ard M. Metzenbaum, D-0.; Edwa.rd M. Ken
nedy, D-Ma.ss., a.nd others that would reduce 
government regulation of the indu.>try. 

Spea.king on beha.lt of Cleveland a.rea. 
shippers served by the trucking industry, 
Todd said: "We need to have all kinds of ca.r
riers and we need to know wha.t they a.re 
doing. 

"So tha.t's why we need regula.tion. With
out it, we wouldn't know what they were 
doing." 

Todd sa.id his compa.ny ships two million 
pounds of its products da.ily from its plants 
in Euclid and Mentor by common carriers 
a.nd contract carriers. 

"We have 150 ditferent trucks coming into 
our plants with materials and 100 trucks 
going out every day. Now, under deregula
tion, we wouldn't know from day to day 
which territory they served or the rates they 
were charging," he said. 

The Senate is considering two separate 
trucking deregulation bills, both sponsored 
in whole or in part by Kennedy. 

The president's proposal would phase out 
the Interstate Commerce Commission's rate
setting authority over two years. 

After that, truckers would set whatever 
ra.tes they wished so long as the commission 
did not find them to be aimed at wiping 
out competition because a.nother aim of the 
bill is to encourage more competition. 

During the fi.rst two yea.rs of the bill, 
truckers would lower rates by up to 20% 
each year or raise them by up to 5% an
nually, without ICC interference. 

Trucking spokesmen contend that the 
present system makes for a manageable 
price structure that prevents chaos among 
shippers. 

Carter's proposals would phase out by 1984 
all federal restrictions on the commodities 
trucking companies may carry and the 
routes they must follow, beginning with an 
immedia.te end to restrictions on backhauls. 

A backhaul is a term used to describe a 
truck that is forced to make a return trip 
empty. 

The ICC has estimated tha.t more than 
20% of all truck mlles are now driven empty, 
in part because of regulations preventing 
carrying cargo on return trips. 

Ca.rter's plan would ma.ke it easier and 
speedier for truckers to ga.ln ICC a.pproval 
to enter the business. 

But Todd said "a. lot more trucking com
panies would crea.te a cross-ha.uling situa
tion in the industry to no good purpose." 

[From the Bouldei" .(Colo.) Ca.mera., Aug. 22, 
1979] 

TRUCKING PROBLEMS DRAW VARIOUS SOLUTION 
PROPOSALS 

(By Ca.rl Hlllla.rd) 
DENVER.-A congressiona.l subcommittee 

studying trucking problems has ended two 
days of regional hea.rings, with members 
wondering whether complete deregula.tion, or 
only a streamlining of procedures is needed 
to solve the industry's economic ills. 

The group finished its hearings Tuesday. 
A ha.lt dozen trucking representa.tives com

plained their biggest problem is cutting 
through red tape in complying with regUla
tions and in applying to the Interstate Com
merce Commission for licenses as carriers. 

Rep. James J. Howa.rd, D-N.J., the subcom
mittee chairman, said the hearings would 
resume in September, "probably on the West 
Coast." 

With him were Reps. John C. Fary, D-Ill .. 
Nick Joe Rahall, D-W. Va., and Tom Hage
dorn, R-Minn. 

Howard said it is clear there are steps 
Congress coUld ta.ke soon to eliminate or at 
least reduce some of the problems, but it 
may ta.ke several years to overhaul the truck
ing regulation program, lf that is found 
necessary. 

It is possible legislation could be written 
to allow some smaller operators to haul both 
ways under their permits, instead of taking 
a load to a destination, and then returning 
empty, as some are now required to do. 

And he was also hopefUl a list of "unre
stricted commodities" set by the ICC can be 
expanded, so some haulers do not have t ( 
run their trucks with less than capacit. 
loads. 

"As it is now, an operator might back his 
truck up to a loading dock where there are 
12 items to be hauled, and he might be 
authorized only to haul eight of them," he 
said. 

A major complaint the subcommittee 
heard was about a band of "barrier states" 
in the midwest, that have weight and length 
limitations di1ferent from other states. That 
forces a trucker to "end run" several hun
dred miles to avoid crossing those barriers, 
and costs him money, the chairman said. 

States are responsible tor weight-length 
standards, and not the federal government, 
he pointed out. 

An independent, minority trucker from 
Denver, Lovis Turner, told the subcommittee 
he favors deregUlation because as the situa
tion exists now, he is being "frozen out" 
bigger companies that have the money an~ 
legal sta1f to protest his hauling applications. 

He has spent $15,000 to $20,000 for legal 
help in fighting those protests, he said. 

And he has evidence some haulers are 
taking on loads tor a price less than the rate 
they have filed with the ICC, he said. 

Turner's lawyer, Walt Jones, said getting 
ICC authority to haul on certain routes is 
a "Catch-22" situation tor businessmen like 
Turner. 

"You can't get the authority until you get 
the business, and the bank says you can't 
get the loan for the business until you have 
the (ICC) authority." An ICC waiver for new 
business is needed, so it can be determined 
if they can be competitive, he said. 

Edwa.rd R. Toliver, coordinator for the 
Teamsters in Colorado, Wyoming, Arizona 
and New Mexico, said his organization 
doesn't think wholesale deregulation will 
solve any problems. 

The regulations were instituted to bring 
order i.o an industry "that was dangerous, 

chaotic, haphaza.rd and, incidentally, not 
amenable to free market pressures." 

Deregulation would reduce hlghwa.y sa.fety, 
raise prices for consumer goods, isolate many 
small towns and rural a.reas, allow "cut
throat competition" to drive medium and 
small truck lines out of business and cause 
"bureaucratic upheaval a.t great public 
expense." 

He pointed to the a.lrline freight industr:-. 
which he said had increased its rates mere 
than 20 percent since recent deregulation. 

Byron Raznick, president of Nolte Bros. 
Trucking Lines of Denver, criticized those 
who say there is not enough competition in 
trucking. 

"Wha.t do they think 16,800 authorizec:. 
carriers are?" he asked. 

[From the Container News, Aug. 1979] 
9 FORMER ICC MEMBERS BACK CONTINUED 

REGULATION-CONGRESS MUST MAKE DECl• 
SIONS, THEY SAY 
(EDITOR's NoTE: The following a.rtlcle ls 

adaped from a statement issued by nine for
mer members of the Intersta.te Commerce 
Commission. The statement was circulated to 
all former members of the ICC, but some, for 
reasons not necessa.rlly rela.ted to its content, 
chose not to join in it, according to a foot
note. 

The nine issuing the statement were Owen 
Cla.rke, Robert J. Corber, Abe McGregor Gotr, 
Dale W. Hardin, Alfred T. MacFa.rla.nd, Don
ald P. McPherson, Robert W. Minor, Rupert 
L. Murphy a.nd Cha.rles A. Webb.) 

We are former members of the Interstate 
Commerce Commission whose combined 
service in tha.t agency totals 71 yea.rs and five 
months. Our service spans the period begin
ning July 10, 1953 and ending August 31, 
1978. 

This statement is made in the hope lt may 
cla.rlfy a few basic issues in the current de
bate on regulatory reform for surface tra.ns
portation. Our sta.tement implies no criticism 
of incumbent commissioners. Sharp d11fer
ences of opinion exist within the transporta
tion community on the extent to which sur
fa.ce transportation should be regulated. Such 
differences exist among ourselves. 

We recall that the Duchess in Alice In 
Wonderland said: "If everybody minded their 
own business . . . the world would go round 
a deal faster." But that wa.s in Wonderland. 
If each transportation enterprise minded ita 
own business, if carriers and shippers were 
not organized to fac111ta.te communication 
and coordination, the wheels of transporta
tion would turn more slowly and less em
ciently. 

Creation of a national transportation sys
tem requires coordination, cooperation and 
collective action both within and between 
the various modes of surface transportation. 
Some degree of regulation is required be
cause if each carrier minded its own business, 
there would be no system to serve the publlc. 

The confiicting claims of individua.l carrier 
action and creation of a. system of transpor
tation were first resolved by the Congress 
some 92 years ago. The Congress rejected 
rampant individuallsm, on the one hand, and 
on the other, state socialism and nationali
zation of transportation. Cha.rtlng a. safe 
course between license and regimentation is 
not a. problem peculiar to tra.nsportation, but 
the consequences of navigational error are 
deva.stating. 

ESSENTIAL DIFFERENCE 
There is a.n essentia.l d11ference between 

an industrial cartel and a carrier rate bu
reau. Members of an industrial cartel have no 
obligation to create and to operate, for ex-
a.mple, a national steel system, a coordinated 
electronics system, or an integra.ted system 
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of supermarkets. On the contrary, our eco
nomic Magna Charta, the Sherman Act, pro
hibits any such form of cooperation because 
it is unnecessary and would deprive the pub
lic of the benefits of relatively unrestrained 
price competition. 

On the other hand, the concept of a 
national surface transportation system com
prised of privately-owned carriers of differ
ent modes necessarily requires the system to 
be guided by collective action subject, of 
course, to whatever degree of regulation may 
be necessary to protect the public interest. 

No developed nation has ever denied itself 
a national system of transportation. The sys
tems are either owned and operated by the 
government or created and managed by the 
cooperative action of privately-owned car
riers under governmental regulation. 

NATIONAL SYSTEM 

It ts not necessary that all carriers func
tion as a part of the national transportation 
system; that entry into and exist from the 
system be tightly controlled; or that rates 
within a broad zone be regulated. A national 
system of transportation can function rea
sonably well even though a large number of 
nrivate carriers, specialized carriers, and 
small transportation firms operate com
pletely outside the framework of the system, 
and even though the right of independent 
action is accorded to essential elements of 
the system. 

Our concern is not that total deregulation 
would revive "the law of the jungle,'' or "cut
throat competition,'' or return the common 
carrier industry to its condition in the Great 
Depression. In passing on the extent of 
deregulation, our concern is that the public 
may not fully understand the necessity for 
retaining a national system of transporta
tion. No such system could exist in the total 
absence of regulation because the antitrust 
laws would condemn the collective activi
ties required to make it operable. 

The savings generally attributed to total 
deregulation are inflated if it is assumed that 
users of transportation will be protected to 
the same extent as consumers of goods and 
other services. If the industry were made 
fully subject to the antitrust laws and fair 
trade legislation, litigation in the courts and 
before the Federal Trade Commission could 
be costly, time consuming and confusing, 
again assuming that the full range of con
sumer protection is to be accorded to trans
portation users. 

1930'8 APPALLING 

Although we doubt that total deregula
tion would return the surface transportation 
industry to its condition in the 1930s, it 
should not be forgotten that the condition 
was appalling. A ran transportation system 
existed but it was deb111tated and much of 
it in bankruptcy. No motor common carrier 
system existed in any meaningful sense. 

Although we differ among ourselves on the 
optimum degree of economic regulation for 
surface transportation, we are unanimous 
in belleving that a national transportation 
system must be preserved and that the Con
gress should address this issue as soon as pos
sible. Neither the commission nor the courts 
can revitalize the nation's surface transpor
tation policy without congressional guid
ance. The commission's power to reshape 
transportation policy is not only limited but 
its full reach can be determined only after 
years of litigation. 

The Congress, on the other hand, can 
decide promptly the extent to which the 
commission's departures from establlshed 
policy are sound; whether economic regu
lation of surface transportation should be 
strengthened, relaxed or eliminated; and, 1f 
regulation is not abolished, what degree of 
regulation is necessary to preserve a national 
system of surface transportation. 

1920 ACT 

For almost a century, surface transporta
tion has functioned as a national system. In 
the beginning, it was sufficient to outlaw 
discrimination, to require just and reason
able rates, a:cd to permit the railroads to 
satisfy those commands by collective action. 
VVhen it became necessary to create a more 
highly integrated system, the Congress 
responded with the Transportation Act of 
1920 to curb unnecessary expansion and to 
encourage rationalization of plant. VVhen, for 
constitutional and other reasons, the states 
proved unable to foster a national motor 
carrier system, the Congress enacted the 
Motor Carrier Act of 1935. Water carriers were 
recognized to be part of the national system 
by the Transportation Act of 1940, which also 
provided a charter for the fair and impar
tial regulation of the rail, motor and water 
modes. 

That charter, called the National Trans
portation Policy, hns served as the to\•.ch
stone of regulation for 39 years. At the heart 
of the policy is the conviction that surface 
transportation should be regulated as a 
multi-modal system, not as a horde of dis
connected carrier enterprises. 

LAW ILLUMINATES 

The 1940 congressional declaration of the 
National Transportation Policy has it sole 
objective: "To ensure the development, co
ordination and preservation of a transporta
tion system that meets the transportation 
needs of the United States .. . " VVhether the 
basic policy decision of 1940 should be re
affirmed, revised or discarded should be re
solved not by executive, administrative or 
judicial response to legislative inaction but 
by affirmative congressional action. 

No law more clearly illuminates the exist
ence of a national system of surface trans
portation than the Reed-Bulw1nkle Act of 
1948. In the absence of a national transpor
tation system, carrier rate bureaus could only 
be regarded as legalized cartels. It is only the 
existence of a coordinated system which 
separates surface transportation from meat 
packers, department stores, real estate and 
other firms in the so-called unregulated 
sector of the economy. All businesses are im
portant but the nontransportation enter
prises are not required to operate as com
ponents of a national economic system and 
have not been since the Supreme Court's 
decision in United States v. A . L.A. Schecter 
Poultry Corporation, 295 U.S. 495 (1934). 

What makes transportation different? The 
essential difference between common carriers 
and businesses not subject to economic reg
ulation is that carriers must work within a 
system which serves all other businesses, 
regions, localities, ports and the traveling 
public, without discrimination and at rea
sonable rates. No transportation concept has 
won greater support than intermodaltsm; the 
idea that not only <?arriers but also modes 
of transportation should work together in 
forming a national system so that any com
modity can be shipped from any point to 
any place by any means with a minimum of 
trouble and expense. For transportation the 
concept is sound, as shown by the remark
able growth of piggyback and other inter
modal movements. On the other hand, a 
concept of intermodalism for industry gen
erally is so incongruous that it defies formu
lation. 

SHIPPERS LOSERS 

It carriers, subject to the supervision of 
the commission, are denied the opportunity 
to consult, confer and take collective action, 
the carriers wlll not be the principal losers. 
The losers will be shippers who no longer 
have a voice in the ratemaking process; ports 
denied rate equalization; and producers of 
countless commodities who can no longer 
compete on the basis of price because of 

their inab111ty to overcome locational dis
ad vantages. 

A fragmented national transportation net
worlt would lead toward the Balkanization 
of America. The barriers to commerce im
posed by state boundaries, which the round
ing fathers leveled by the Commerce Clause 
of the Constitution, would reappear in the 
form of barriers raised against the free flow 
of goods from mode to mode and from car
rier to carrier. 

LOSS OF FAITH 

We recognize respectable arguments can 
be made both for tightening or for relaxing 
economic regulation of surface transporta
tion. Total deregulation, however, poses the 
question whether the nation would be better 
served by a national system of surface trans
portation or by no system at all. A decision 
on a question of such import w111 not be 
durable unless it is made by Congress. 

Nothing more clearly reveals loss of faith 
in a national transportation system than the 
proposal for a Railroad Transportation 
Policy as an exception to the present Na
tional Transportation Policy. If such an ex
ception is sound, separate policy statements 
for the bus, trucking, water carrier and 
freight forwarder industries followed by in
terment of the multi-modal National Trans
portation Policy would appear to be a logical 
extension. 

Secondly, the blll would split the ran sys
tem into its component parts by repealing 
the .. :equirement for joint rates and by 
emasculating the conference method of rate
making. Hacking our national transportation 
system into thousands of disjointed members 
is a prescription for disaster. Once the sys
tem is dismantled, its rebullding would be 
as difilcult as construction of the Tower of 
Babel, and for the same reason. 

(From the Kinsely (Kans.) Mercury, 
Aug. 9, 1979] 

DEREGULATION COULD HURT AG INDUSTRY 

Continued regulation of the rail and 
trucking industries was requested by Ivan 
W. Wyat;t, vice president of the Kansas 
Farmers Union, in testimony presented to 
the USDA Rural Transportation Task Force 
in Wichita July 26. 

In a statement prepared by Dale LyoJ'I 
KFU president, and Wyatt Wyatt said, "WP. 
are opposed to the deregulation of ran
roads. The purpose of regulation was and 
still should be to assure service to captive 
users wherever there is any reasonable justi
fication for that service. 

"Regulation was instituted to overcome 
the non-competitive nature of all common 
carriers," Wyatt said. "The Deregulation Act 
of 1979 will completely leave these captive 
shippers at the mercy of these monopolistic 
giants. 

"In the case of rail transportation as it 
relates to agriculture in rates .and availability 
of service, the problem should be approached 
with the idea that the entire collection prob
lem (with respect to Unit Trains) is just as 
important as the movement of the 'Unit 
Train','' Wyatt said. 

"Without an adequate collection system of 
grains, there cannot be a successful unit 
train system for grain movement," he said. 
"The transportation monopolies should not 
be allowed to skim off the cream of the 
business and ignore the needs of the local 
shipper." 

Relating to the trucking industry, Wyatt 
suggested there be a. uniformity of truck 
regulations and recommended the continued 
regulation of the industry. 

"The Kansas Farmers Union urges this 
task force to consider recommending wider 
use of the federal highway trust fund in the 
development of -a total national transporta
tion system both urban and rural,'' Wyatt 
said. 
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He also recommended a windfall profits tax 
on oil be used for development of energy 
efficient methods of mass transportation. 

(From the Machinest Monthly, Aug. 1979] 

DEREGULATION COULD DESTROY AMERICA'S 

TRUCKING INDUSTRY 

Hearings on a b111 to deregulate the truck
ing industry are now being conducted by 
the U.S. Senate Commerce Committee, 
chaired by Senator Howard Cannon (D, NV). 
The bill is backed by President Carter. 

After the Commerce Committee drafts a 
final proposal, the bill will be referred to the 
Judiciary Committee. 
It is opposed by the American Trucking 

Associations, most shippers' groups, and by 
all unions representing trucking industry 
workers, including the Teamsters and the 
IAM. 

The IAM and its attorneys are keeping a 
sharp eye on developments. 

IAM Vice P.resident John Peterpaul ex
plains that if the deregulation bill passes 
in its present form, it could result in "IAM 
members losing their jobs and carriers being 
unable to pay fair wages. It could also 
destroy safety on the road, and increase 
traffic congestion and fuel consumption. 

"Ultimately," Peterpaul concluded, "dereg
ulating the trucking industry wm lead to 
higher shipping costs and major service 
cuts." 

The b111 proposes to eliminate the truck
ing industry's rate bureaus, joint carrier
shipper commissions which now regulate 
prLces. It also proposes to give free run to 
"gypsy" truckers, allowing them to enter 
any market. Deregulation would further 
mean that truckers could abandon markets 
they feel are marginally profitable. 

Job loss-By allowing cutthroat competi
tion, the deregulation bill creates a situation 
in which many older, established trucking 
firms could go under, replaced by a mass of 
fly-by-night outfits. 

Ironically, many spokesmen for private 
carriers are not enthusiastic about the dereg
ulation bill . They predict that ultimately 
the big fish wm eat the little fish, and just a 
few carriers w111 remain. This trend has 
already started in the a.lrlines industry, 
which was deregulated last year. 

Fewer carriers means fewer workers. "The 
trucking industry's workforce could be cut 
in half," Peterpaul speculates. 

Benefit loss-At present, trucking rates 
are established by the industry's rate bu
reaus, which have representatives from both 
the truckers and the shippers. 

Shippers know in advance what they, and 
their competition, wm be charged. Labor 
unions have guidelines for determining fair 
and reasonaJble demands for wages and bene
fits.. 

Eliminating the rate bureaus would throw 
the entire collective bargaining process into 
chaos. Lack of rate regulation would encour
age companies to try to undercut each other, 
and they would be unable to maintain the 
current level of employee benefits. 

Shippers report that rate bureaus allow 
them to plan well in advance, and help to 
keep the prices of their products down. They 
fear that elimination of the rate bureaus will 
mean higher shipping costs and higher prices 
all around. 
__))afety last-Today, nonregulated truckers 
who are attempting to remain economically 
solvent are forced to violate the hours of 
driving laws, speed laws, and the laws of safe 
maintenance of equipment. As a result, non
regulated drivers have many more accidents 
that those covered by regulation. 

Deregulation would tremendoulsy increase 
truck accidents, and lead to increased car
nage on our nation's highways. 

Doing away with regulation means strip
ping government of the clout it uses to en
force safety standards. 

Service cuts-Experience in the airline in
dustry, and in other countries, prove that 
when carriers are allowed free reign, they 
will cut service to smaller communities. 

Retail automobile dealers in smaller towns 
are particularly concerned that if trucking 
deregulation passes, they will not be able to 
receive parts shipments. 

This might prove to be a death blow to 
many new car dealers' service operations. 
They already have to wait for up to a year 
for some parts, and are reeling under the 
effects of the gas shortage. 

Fuel waste-Experts point out that truck 
deregulation could lead to squandering of 
fuel. 

It would place more trucks on the road to 
handle the same amount of traffic, resulting 
in greater traffic congestion, in greater con
sumption of fuel, and in more pollutants in 
the air.e 

BUSINESS WEEKLY 

• Mr. JACKSON. Mr. President, I want 
to take just a few moments to call atten
tion to one of the most worthwhile and 
innovative programs that I have seen 
developed in the private sector in many 
years. The program, know as "Business 
Week" and sponsored by the Association 
of Washington Business and the Founda
tion for Private Enterprise Education in 
my own State of Washington, is a unique 
endeavor by the business community to 
tell its story of marketplace economics 
to high school students. In short, "Busi
ness Week" provides the business com
munity with a vehicle for getting its mes
sage across to a student population which 
is for the most part unaware of how free 
enterprise works and how capitalism en
ables business to create jobs, meet pay
rolls, and provide goods and services to 
consumers. 

The program allows the business com
munity to become actively involved in 
explaining our economic system to high 
school youths who will soon enter and 
hopefully become a productive part of 
our economy as business people and con
sumers. 

In 1978, 894 Washington State busi
ness firms and service clubs donated in 
excess of $100,000 to foot the bill for 
3, week-long seminars which involved 
over 900 students. High school teachers 
and business people gave a week of their 
time to act as company advisers, and 
countless corporate executives, small 
business operators, public relations and 
advertising people, agriculturalists, edu
cators, bankers, lawyers, and "rag-to
riches" entrepreneurs led individual 
classes and discussion groups to better 
acquaint the students with American 
capitalism. 

Currently, 17 other States have in
quired about "Business Week" and this 
past summer 8 additional States fol
lowed Washington's lead and developed 
programs of their own. This demon
strates remarkable growth for the pro
gram in a very short time, and reflects 
the value of "Business Week" to Ameri
can youth and the business community. 
I believe, therefore, that "Business 
Week" is an enlightening experience 

which should be duplicated nationwide 
for the benefit of our free enterprise 
system and all who live and prosper 
within it. Hopefully, we will see this de
velop in the very near future. Thank you. 

Mr. President, I ask that the article 
entitled, "Business Week-Learning the 
Free Enterprise System by Doing", which 
appeared in the spring 1979 issue of View 
magazine highlighting the fine efforts of 
Mr. James Brooks and the Association 
of Washington Business, be printed in 
the RECORD following my remarks. 

The article follows: 
BUSINESS WEEK-LEARNING THE FREE ENTER

PRISE SYSTEM BY DOING 

(By John Murray and Eldon Barrett) 
"Business Week"-a unique project which 

gives the business community an opportunity 
to tell its somewhat neglected story of mar
ketplace economics to Washington's high 
school students-is gain national attention. 

Sponsored jointly by the Association of 
Washington Business, Central Washington 
University and the state superintendent of 
public instruction, the program tripled in 
size during its first three years. The goal for 
the fourth year is a 50 percent increase. The 
idea also has spread .to 14 other states, six 
of which have followed Washington's lead 
and init13.ted similar projects. 

Business Week last year was conducted in 
three weekly sessions on the Central Wash
ington University campus at Ellensburg with 
over 900 students participating-average 300 
per session. Those who attended returned to 
their respective high schools across the state 
as juniors and seniors. 

The purpose of the project is to provide 
the business community with a vehicle for 
getting its message across to a generally dis
interested high school population. That mes
sage is that free enterprise is not a bugaboo-
but conversely, makes this country the land 
of oppurtunity-and that capitalism enables 
business to create jobs, meet payrolls and 
p1·o vide services and goods .to consumers. 

The boys and girls attending the sessions 
were on scholarships of $95 each and were 
selected by their teachers and endorsed by 
their school principals because of their ac
tive interest in economic matters. There is 
no doubt that they got .the message. Many 
arrived in Ellensburg with misunderstand
ings, half truths and contradictions about 
business as evidenced by their answers to a 
true-false questionnaire they filled out 
shor.tly after arrival. 

The questionnaire contained 50 straight
forward statements about business, govern
ment and society which persons of all ages 
might be prone to accept or disbelieve merely 
on the basis of bias, misconception or gen
eralities. The students answer .this same 
questionnaire at the end of the session. Their 
changes of attitude about many phases of the 
American business scene are an interesting 
measure of the program's success. 

JUST THE FACTS 

These youngsters are not being brain
washed. They are much too intelligent for 
that. In fact, they are encouraged to take 
issue with any statement they believe to be 
false or wanting. The sponsors are not out 
to spread propaganda, just the facts. 

Consequently, at the end of six days most 
of the students indicated they were eager to 
become involved in the free enterprise sys
tem which they had now come to view in the 
light of "golden opportunity." 

The fact is, Business Week turns on the 
younger generation. As they get involved 1n 

the discussions and hear business men and 
women tell their side of the story, miscon
ceptions a.bout production, profit taking a.nd 
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private ownership crumble. They find out 
that capitalism is not a dirty word. Indeed, 
they find out that with a little effort they 
can make it work for them. They learn that 
private enterprise often means the freedom 
to put an idea to work and then to imp1·ove 
upon it, not only for the betterment of the 
person who originated and developed the 
1rtP.a. but also for the public in general. 

A "BETI'ER IDEA" 
Business Week itself is a better idea. Pri

marily it was the brainchild of Dr. James E. 
Brooks, who stepped down as president of 
CWU after serving in that capacity for 17 
years. Brooks holds a firm belief that the 
business community should not just sit back 
and criticize others for lack of interest but 
instead become actively engaged in explain
ing the private enterprise system to other 
segments of society. And he stood ready to 
work with business leaders in explaining and 
discussing market street economics with the 
youth of this state-those who would soon 
be out on that street as the business people 
or as consumers. 

The Association of Washington Business, 
an organization of 3,000 members dedicated 
to making Washington an attractive place in 
which to own and operate a business, saw the 
point. Along with State Superintendent of 
Public Instruction Frank Brouilett, the As
sociation joined Brooks and CWU in estab
Ushing Business Week. 

The students come !rom all parts of the 
state and live for a week in dormitories 
designated appropriately as "Private Enter
prise Village." In 1978, 894 firms, service 
clubs and individuals donated a total of 
$102,824 to foot the blll for the three-week 
endeavor which involved over 900 students. 
In addition, 110 high school teachers par
~icipated in supervision, 64 business people 
gave a week of their time to act as "com
pany advisors," and 78 persons travelled to 
Ellensburg at their own expense to partici
pate in educational sessions. 

The three-week stint was directed by Hal 
Wolf, a Yelm shopping center operator, who 
volunteered his time and effort. Wolf, also 
director of 1977's two-week program, and 
Linda Mackintosh and Doris Pfeiffer·, mem
bers of the AWB's Olympia office staff , kept 
the unrelenting schedules running without 
a hitch. 

Wolf says the most important cogs that 
make the wheels of the program turn 
smoothly and efficiently are the "company 
advisors." There were 64 for the 1978 pro
gram and together they represented a homo
geneous blend of expertise, a cross-section of 
the businesses the students will encounter 
one day. _All of them seemed to have a "mis
sionary zeal" to spread the word. A couple 
of them worked two sessions. These men and 
women served as "role models" for the stu
dents, and their influence obviously had a 
profound effect on the business-views the 
students came away with. 

While the advisors were on hand each 
day during the week, other business leaders 
came fen: one-day stands. They included cor
poration executives, small business operators, 
public relations and advertising people, agri
culturists, educators, a couple of "rags-to
riches" entrepreneurs and experts in such 
fields as law, labor relations, employment, 
banking and energy. These people were key
note speakers at daily assemblies, lecturers 
and discussion leaders. 

Top quality, Hollywood-produced educa
tion movies and scads of printed information 
supplemented "the efforts of the speakers and 
advisors, but it was "The Computer Game" 
that really turned the students on. 

Wolf described this ga.me as "the golden 
thread" because if minds began daydreaming 
in the welter of words, filnl and literature, the 
game always got the adrenal1n surging again 
and held things together. 
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Shortly after arriving on campus, the stu
dent delegation was divide~ into companies 
of 12 to 15 members, each with an adult ad
visor for each company. The companies, in 
turn, were split into three firms. Each com
pany picked a product to produce and a 
name for their outfit. One company engaged 
in making tennis rackets, for example, called 
itself the "Backhand Corporation." 

The firms in each company compete against 
each other and because they are producing 
the same product they start even. The object 
is to make more profit than the other two 
firms in the company. 

Each firm gets a green computer printout 
showing how much money is available to 
divide among advertising, research, produc
tion and plant improvement. Each firm 
competes in its own territory as well as in 
that of the other two, and there also is a 
neutral area in which all can compete. Each 
firm decides separately what price they are 
going to set !or their goods in each territory, 
and how much will go into advertising, pro
duction, research and plant improvement 
during the coming period. The data is fed 
into a computer and the results of each firm's 
decisions as related to the decisions of their 
competitors are available for the next session. 

Some firms went bankrupt on their first 
endeavor and had to take out "loans," but 
they were precluded from beating the firms 
that remained solvent. 

The students--and the teachers who also 
played-learned that setting prices too high, 
especially in areas where transportation costs 
were heavier than those of a competitor, was 
a sure way to wind up with a surplus and few 
sales. They also learned thwt: production 
had to keep up with sales; that they could 
not forget depreciation factors on plants and 
equipment; that advertising pays off divi
dends. 

After playing the game for six days, most 
of the students had a good idea of the basic 
problems business people face in their day
to-day operations. 

As Wolf said at the end of the third week: 
"It was an enlightening experience for all 
concerned, not only for the students but also 
for the business people who participated. I 
am sure the advisors and speakers found out 
that the high school students have as much 
to give as to gain in encounters of this 
nature.''e 

PRELIMINARY NOTIFICATION 
PROPOSED ARMS SALES 

• Mr. CHURCH. Mr. President, section 
36(b) of the Arms Export Control Act 
requires that Congress receive advance 
notification of proposed arms sales un
der that act in excess of $25 million or, 
in the case of major defense equipment 
as defined in the act, those in excess of 
$7 million. Upon receipt of such notifi
cation, the Congress has 30 calendar 
days during which the sale may be pro
hibited by means of a concurrent reso
lution. The provision stipulates that, in 
the Senate, the notification of proposed 
sale shall be sent to the chairman of the 
Foreign Relations Committee. 

Pursuant to an informal understand
ing, the Department of Defense has 
agreed to provide the committee with a 
preliminary notification 20 days before 
transmittal of the official notification. 
The official notification will be printed 
in the RECORD in accordance with previ
ous practice. 

I wish to inform Members of the Sen
ate that such a notification was received 
on September 19, 1979. 

Interested Senators may inquire as to 
the details of this preliminary notifi
cation at the offices of the committee on 
Foreign Relations, room S-116 in the 
Capitol. 
DEFENSE SECURITY ASSISTANCE AGENCY, 

Washington, D .C., September 19, 1979. 
Dr. HANS BINNENDIJK, 
Professional Staff Member, Committee on 

Foreign Relations, U.S. Senate, Wash
ington, D .C. 

DEAR DR. BINNENDIJK: By letter dated 18 
February 1976, the Director, Defense Secu
rity Assistance Agency, indicated that you 
would be advised of possible transmittals to 
Congress of information as required by Sec
tion 36(b) of the Arms Export Control Act. 
At the instruction of the Department of 
State, I wish to provide the following ad
vance notification. 

The Department of State is considering an 
offer to a Near East country tentatively esti
mated to cost in excess of $25 million. 

Sincerely, 
ERNEST ORA VES, 

Lieutenant General, U.S.A .e 

PRELIMINARY NOTIFICATION PRO-
POSED ARMS SALES 

• Mr. CHURCH. Mr. President, section 
36 (b) of the Arms Export Control Act 
requires that Congress receive advance 
notification of proposed arms sales under 
that act in excess of $25 million, or in the 
case of major defense equipment as de
fined in the act, those in excess of $7 
million. Upon receipt of such notifica
tion, the Congress has 30 calendar days 
during which the sale may be prohibited 
by means of a concurrent resolution. The 
provision stipulates that, in the Senate, 
the notification of proposed sale shall be 
sent to the chairman of the Foreign Re
lations Committee. 

Pursuant to an informal understand
ing, the Department of Defense has 
agreed to provide the committee with a 
preliminary notification 20 days before 
transmittal of the official notification. 
The official notification will be printed 
in the RECORD in accordance with previ
ous practice. 

I wish to inform Members of the Sen
ate that eight such notifications were 
received on September 24, 1979. 

Interested Senators may inquire as to 
the details of these preliminary notifica
tions at the offices of the Committee on 
Foreign Relations, room S-116 in the 
Capitol. 
DEFENSE SECURITY AsSISTANCE AGENCY, 

Washington, D.C., September 24, 1979. 
Dr. HANS BINNENDIJK, 
Professional Staff Member, Committee on 

Foreign Relations, U .S. Senate, Washing
ton, D.C. 

DEAR DR. BINNENDIJK: By letter dated 18 
February 1976, the Director, Defense Security 
Assistance Agency, indicated that you would 
be advised of possible transmittals to Con
gress of information as required by Section 
36(b) of the Arms Export Control Act. At the 
instruction of the Department of State, I 
wish to provide the following advance notifi
cation. 

The Department of State is considering an 
offer to a European country tentatively esti
mated to cost ln excess of $25 million. 

Sincerely, 
ERNEST GRAVES, 

Lieutenant General, USA. 
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DEFENSE SECURITY ASSISTANCE AGENCY, 
Washington, D.C., September 24, 1979. 

Dr. HANS BINNENDIJK, 
Professional Staff Member, Committee on 

Foreign Relations, U.S. Senate, Wash
ington, D.C. 

DEAR DR. BINNENDIJK: By letter dated 18 
February 1976, the Director, Defense Security 
Assistance Agency, indicated that you would 
be advised of possible transmittals to Con
gress of information as required by Section 
36(b) of the Arms Export Control Act. At 
the instruction of the Department of State, 
I wish to provide the following advance 
notification. 

The Department of State is considering an 
offer to a European country tentatively esti
mated to cost in excess of $25 million. 

Sincerely, 
ERNEST GRAVES, 

Lieutenant General, USA .. 

DEFENSE SECURITY ASSISTANCE AGENCY, 
Washington, D.C., September 24, 1979. 

In reply refer to: I-7093/ 79ct 
Dr. HANS BINNENDIJK, 
Professional Staff Member, Committee on 

Foreign Relations, U.S. Senate, Wash
ington, D .C. 

DEAR DR. BINNENDIJK : By letter dated 18 
February 1976, the Director, Defense Security 
Assistance Agency, indicated that you would 
be advised of possible transmittals to Con
gress of information as required by Section 
36(b) of the Arms Export Control Act. At 
the instruction of the Department of State, 
I wish to provide the following advance 
notification. 

The Department of State is considering an 
offer to a Middle East country for major 
defense equipment tentatively estimated to 
cost in excess of $7 million. 

Sincerely, 
ERNEST GRAVES, 

Lieutenant General, USA. 

DEFENSE SECURITY ASSISTANCE AGENCY, 
Washington, D.C., September 24, 1979. 

Dr. HANS BINNENDI.JK, 
Professional Staff Member, Committee on 

Foreign Relations, U.S. Senate, Wash
ington, D.C. 

DEAR DR. BINNENDIJK: By letter dated 18 
February 1976, the Director, Defense Security 
Assistance Agency, indicated that you would 
be advised of possible transmittals to Con
gress of information as required by Section 
36(b) of the Arms Export Control Act. At 
the instruction of the Department of State, 
I wish to provide the following advance 
notification. 

The Department of State is considering an 
offer to a Middle East country for major de
fense equipment tentatively estimated to 
cost in excess of $7 million. 

Sincerely, 
ERNEST GRAVES, 

Lieutenant General, USA. 

DEFENSE SECURITY ASSISTANCE AGENCY, 
Washington, D.C., September 24, 1979. 

Dr. HANS BINNENDIJK, 
Professional Staff Member, Committee on 

Foreign Relations, U .S. Senate, Wash
ington, D .C. 

DEAR DR. BINNENDIJK: By letter dated 18 
February 1976, the Director, Defense Security 
Assistance Agency, indicated that you would 
be advised of possible transmittals to Con
gress of information as required by Section 
36(b) of the Arms Export Control Act . At 
the instruction of the Department of State, 
I wish to provide the following advance 
notification. 

The Department of State is considering an 
offer to a Middle East country tentatively 
estimated to cost in excess of $25 million. 

Sincerely, 
ERNEST GRAVES, 

Lieutenant General, USA. 

DEFENSE SECURITY ASSISTANCE AGENCY, 
Washington, D.C., September 24, 1979. 

Dr. HANS BINNENDIJK, 
Professional Staff Member, Committee on 

Foreign Relations, U.S. Senate, Washing
ton, D.C. 

DEAR DR. BINNENDIJK: By letter dated 18 
February 1976, the Director, Defense Security 
Assistance Agency, indicated that you would 
be advised of possible transmittals to Con
gress of information as required by Section 
36{b) of the Arms Export Control Act. At 
the instruction of the Department of State, 
I wish to provide the following advance no
tification. 

The Department of State is considering 
an offer to a European country tentatively 
estimated to cost in excess of $25 million. 

Sincerely, 
ERNEST GRAVES, 

Lieutenant General, USA. 

DEFENSE SECURITY ASSISTANCE AGENCY, 
Washington, D.C., September 24, 1979. 

Dr. HANS BINNENDIJK, 
Professional Staff Member, Committee on 

Foreign Relations, U.S. Senate, Washing
ton, D.C. 

DEAR DR. BINNENDIJK: By letter dated 18 
February 1976, the Director, Defense Security 
Assistance Agency, indicated that you would 
be advised of possible transmittals to Con
gress of information as required by Section 
36(b) of the Arms Export Control Act. At 
the instruction of the Department of State, 
I wish to provide the following advance no
tification. 

The Department of State is considering an 
offer to a NATO organization for major de
fense equipment tentatively estimated to 
cost in excess of $7 million. 

Sincerely, 
ERNEST GRAVES, 

Lieutenant General, USA. 

DEFENSE SECURITY ASSISTANCE AGENCY, 
Washington, D .C., September 24, 1979. 

Dr. HANS BINNENDIJK, 
Professional Staff Member, Committee on 

Foreign Relations, U .S. Senate, Washing
ton, D .C. 

DEAR DR. BINNENDIJK: By letter dated 18 
February 1976, the Director, Defense Security 
Assistance Agency, indicated that you would 
be advised of possible transmittals to Con
gress of information as required by Section 
36(b) of the Arms Export Control Act. At 
the instruction of the Department of State, 
I wish to provide the following advance no
tification. 

The Department of State is considering an 
offer to a Southeast Asian country for ma
jor defense equipment tentatively estimated 
to cost in excess of $7 million. 

Sincerely, 
ERNEST GRAVES, 

Lieutenant General, U.S.A .• 

IMPACT OF ENERGY REGULATIONS 
ON MONTANA SMALL BUSINESSES 

• Mr. BAUCUS. Mr. President, on Sep
tember 11, the Senate Select Committee 
on Small Business, under the able direc
tion of my colleague, Senator WALTER 
HuDDLESTON, held hearings on the impact 
of Department of Energy regulations on 
petroleum jobbers and retailers in this 
country. 

As a member of that committee, I of
fered testimony on the subject. I would 
like to expand on those comments at this 
time in order to draw the attention of 
the Senate to this very serious problem. 

The mortality rate of small businesses 
in this Nation is unconscionably high. 
For a country which has prided itself on 

upward mobility and economic opportu
nity, our treatment of small business is 
shabby, indeed. 

Our hearing revealed that in the field 
of petroleum distribution alone, more 
than 30,000 gasoline retail outlets have 
gone out of business during the past 5 
years, including more than 7,500 in the 
last 6 months. Now with the Energy De
partment's new "downward certifica
t !on" rule, great peril is posed for jobbers 
because fuel normally supplied to the 
defunct station will be subtracted from 
the jobber's base. 

The Federal Government is bound by 
congressional fiat to protect and nurture 
small businesses. Yet regulations are a 
Federal fact of life-and they fall hard
est on the smallest firms. Not all of the 
negative impacts are intentional, but 
that is of small consolation to the owner 
who places a "going out of business" sign 
on his door. 

The Department of Energy is caught 
in the unenviable position of having to 
distribute relatively diminishing supplies 
of petroleum. I am confident that its em
ployees, along with most people asso
ciated with the petroleum industry, 
would prefer to abolish all controls. But 
circumstances have dictated that a 
mechanism be created which will assure 
all users of petroleum a fair share of the 
product at a fair price. It is that mecha
nism, and its effect on small business, 
which is at issue now. 

I want to acknowledge that you can
not have controls without regulations, 
and you cannot have regulations without 
a measure of inequity and increased 
paperwork. However, if the burden is 
spread fairly, all up and down the pro
duction, distribution, and consumption 
chain, everyone I know is willing to pay 
the price. 

Unfortunately, the burdens are not 
being spread equitably. Major oil com
panies are reporting profits so large that 
they are incomprehensible to the average 
American; yet filling stations, truck 
stops, and jobbers are going under in 
Montana, strangled by redtape, a di
minishing supply base and declining 
profit margins. Something is wrong
tragically wrong. 

A typical example is reported by Con
nie Pelican of Pelican Oil in Billings, 
Mont. She does the paperwork for her 
husband, an Amoco jobber. As she states: 

I used to work 3 days a week, 6 hours a 
day. Now I work 5 days a week, 8 hours a. day. 

She enclosed a sheaf of regulations 
and forms which was formidable. 

Jim Nelson, a jobber in Sidney, is sit
uated in one of the fastest growing areas 
in the West. While he should be out 
servicing oil rigs and ranchers, he spends 
an increasing part of his time handling 
paperwork. He writes: 

This week alone, one man has worked five 
days just filling in the proper forms. We 
have a computer and figures at our fingertips, 
but it is still taking 5 days to complete. The 
whole thing in a nutshell: the small busi
nessman is being buried in DOE paperwork! 

Nelson adds that it is costing him 
"roughly $5,000, including man and truck 
downtime." 

Austin Darkenwald, representing the 
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Montana Petroleum Marketing Co. in 
Billings, defends the smaller firms, al
though his business has managed to 
thrive so far. He writes: 

The overwhelming problem of any small 
businessman is the constant changing by 
the Department of Energy of the rules under 
which we operate. Of course this is also 
creating great new opportunities as thou
sands of people are dropping out of our 
business, and those of us who are large 
enough to remain are going to become larger 
and larger and there is going to be less and 
less competition in this business. 

Darkenwald is especially critical of the 
downward certification rule for jobbers, 
stating it is "almost unbelievably · un
fair." He says: 

These men have invested from $200,000 to 
$800 ,000 in bulk plants and service stations, 
and they are paying from 11.5 to 13.0 per
cent on this money. They then close down 
some units to make other units economical. 
If they then have the product taken away 
from the stations they have closed, it wlll 
bankrupt many jobbers I know and I would 
suspect it will bankrupt many jobbers across 
the country. 

Lee Tower of Wrangler Oil, Inc., of 
Kalispell distributes Phillips 66 products. 
He states that this past summer he has 
operated on 70 percent of his 1968 con
tract. However, after checking with his 
bank and the local county treasurer, he 
was told that neither would accept 70 
percent as payment of notes or taxes. He 
regards the downward certification rule 
as grossly unfair. He says consolidation 
of existing retail outlets is the only hope 
of survival of many firms; yet DOE now 
says it will take away the allocation for 
less prosperous outlets if they are closed. 

R. C. Cremer, general manager of Bea
con Carter Service, an Exxon distributor 
in Miles City, states that his firm's costs 
"have increased 280 percent while our 
gross percentage on sales has been cut 
in half." He is unhappy with the profit 
margins allowed by DOE. "How," he asks, 
"can we cut our gross percentage in half, 
receive less to sell, be bound to supply 
our base period farm customers and pay 
more for every expense we have?'' 

Howard Wheatley of H-W Distribu
tors, Inc., of Great Falls, feels that DOE 
does not understand the impact of its 
regulations on the small businessman. He 
writes: 

Trying to keep up with all the regulations 
is very time consuming and costly. Trying to 
understand them is also very hard to do. I 
think any changes should be held to a 
minimum and be much more clearly de
fined. 

Recent DOE regulations pose special 
problems for Cenex, the petroleum refin
ing and marketing arm of the Farmers 
Union. Cenex supplies some 800 accounts, 
all cooperatives, many of which are lo
cated in Montana. By establishing agri
culture as a priority use, all suppliers 
must take care of agricultural customers 
first. Other companies are not so rurally 
oriented, so they can take care of their 
agricultural customers and have perhaps 
70 percent of their base allocation re
maining to serve lesser priority or non
priority users. Cenex, however, has such 
a heavy percentage of priority users that 
there is little or no product remaining 

for many of their outlets. In Great Falls, 
for example, Cenex outlets which quali
fied for 418,000 gallons of gasoline in 
August of 1978 were certified for 200,000 
gallons in August of this year-and 
finally received 168,000. 

Also impacted by DOE regulations is 
the Montana Energy Office which re
ceives and dispenses the special State 
set-aside of fuel. This office, headed by 
John Braunbeck, receives the bulk of 
requests and criticism of distraught busi
nesses. It has neither the manpower nor 
the supplies to relieve the situation; yet 
the DOE more and more tends to shift 
responsibility for monitoring or explain
ing energy policy to the State offices. On 
more than one occasion, I have sought 
answers from DOE's Washington liaison 
office, only to be referred to its Denver 
regional office, and referred once again 
to the Montana State office in Helena. 

Understandably, this is a cause for 
concern for the Montana authorities. 
They wish to deemphasize the set-aside, 
administered by the State, as the· cure
all for a variety of problems spawned by 
DOE. Rather they want DOE, partic
ularly at the regional level, to assume 
its rightful responsibility. 

Says John Braun beck: 
Each applicant must have the right to 

seek a permanent decision on his case in a 
rapid and equitable manner. Due to existing 
minimal staffing at DOE regional offices, 
rapid and equitable case resolution ... is 
physically impossible. 

In Montana, the downward certifica
tion rule is expected to cause great diffi
culties. The casework is expected to in
crease as a result--making it all the 
more important that DOE get its regional 
house in order. Braunbeck and his as
sociates suggest that if downward certi
fication is to be retained, this should be 
limited to wholesale purchasers with a 
certain annual volume, perhaps at least 
25 million gallons. Smaller wholesalers 
and rural communities are deserving of 
special consideration. 

I have just been informed that the De
partment of Energy has relented and 
postponed indefintely the effective date 
of the downward certification rule. This 
is welcome news. However, I would point 
out that the rule has only been delayed; 
a modified rule is expected to follow. I 
hope the evidence advanced at the Small 
Business hearings will assure that any 
rule is workable and fair. 

Mr. President, the cases cited above 
are but a small fraction of those being 
generated daily in Montana. If I were to 
relay all the grievances of small busi
nessmen in my State, they would fill a 
book. 

A particularly tragic consequence of 
the hardship is the feeling of helplessness 
it engenders. One gets the feeling that 
wheels once set in motion in Washing
ton must continue to turn, regardless of 
the consequences. Well, I for one do not 
buy that. A caring bureaucracy could do 
a great deal to relieve the burdens on 
ordinary people who are doing their best 
to make a living. 

Under authority of law, the Secretary 
of the Department of Energy has almost 
unlimited power to determine the quan-

tity and mix of products to be refined, 
the diverson of those products, the 
profits to be made from them, and so on. 
Pleas to help Montana are always met 
with a stated reluctance to "interfere in 
the market place." I would respectfully 
submit that the issue is not interfer
ence-for that takes place on a daily 
basis-but how and where and to whose 
benefit. 

Th·e truth is that the impact of DOE 
regulations falls hardest on the smallest 
businesses. There needs to be a thorough 
review of these impacts. A beginning was 
made with the Small Business Commit
tee hearings. More hearings will be held. 
I look forward to receiving the reaction 
of the Department to the many ques
tions raised. I would especially like to see 
some initiatives on the part of DOE to 
ease the bw·den on my fellow Montanans 
who are simply trying to do their job.e 

INDIANS AWAKEN TO THEIR LANDS' 
ENERGY RICHES 

e Mr. DOMENICI. Mr. President, Gov. 
Floyd Correa of the Laguna Pueblo sym
bolizes the new generation of Indian 
leaders in our country. Articulate, astute 
businessmen who have chosen political 
careers, they are leading their people to 
self -sufficiency. 

I ask that the Wall Street Journal 
article of September 30, 1979, which de
tails Governor Correa's business acumen, 
be printed in the RECORD. 

The article follows: 
(From the Wall Street Journal, Sept. 20, 

1979] 
INDIANS AWAKEN TO THEIR LANDS' ENERGY 

RICHES AND SEEK To WREST DEVELOPMENT 
FROM COMPANIES 

(By Gerald F. Seib) 
PAGUATE, N.M.-This little Indian village 

literally sits on the lip of the largest uranium 
mine in the non-Communist world. From the 
gaping pit below, Anaconda Co., an Atlantic 
Richfield Co. unit, has scooped out 35 mil
lion tons of uranium ore over the past 26 
years and hauled it off this pueblo of Laguna 
reservation to run nuclear plants that 
eventually will light and heat homes else
where. 

Yet these mineral riches have never made 
Paguate prosperous. Its 1,500 residents live 
in a collection of ramshackle huts, some 
made of adobe 200 years old, some with walls 
cracked from mining blasts. Most of the 
streets are mere dirt paths, because the tribe 
can't afford to pave them. 

Paguate symbolizes the paradox of West
ern Indian tribes: Their reservations cover 
millions of dollars worth of energy; but the 
tribes, because they once were ignorant 
about their treasures, are saddled with poor 
leases negotiated for them in years past by 
the Bureau of Indian Affairs and have never 
fully shared in their own wealth. 

AWAKENING TO RICHES 
But Pa~uate also illustrates the fact that 

Indians h~ve finally awakened to their en
ergy riches--and that, having opened their 
eyes , they are in no mood to give up their 
treasures easily or cheaply. This pueblo has 
renegotiated its lease with Anaconda to win 
its first increase in uranium-royalty rates. It 
is negotiating a plan for the company to re
store the land once strip mining is finished, 
something ignored in the original lease . And, 
at the tribe's request, Anaconda is paying 
for mine training and scholarships for young 
Indians. 
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Most important, the tribe's articul~te 
young governor, Floyd Correa, says the tnbe 
will negotiate much tougher leases, enter 
joint ventures or eve11. form its own energy 
company to develop the rest of its uranium, 
coal and oil. "It's not ever going to be a con-
7entional Bureau of Indian Aftairs lease 
again," declares Mr. Correa, a businessman 
who gave up his own computer firm to return 
to his tribe. 

Tribes across the West similarly are 
stretching their energy muscles. Indians be
gan learning the value of their parched lands 
after the 1973 Arab oil embargo, and the 25 
major energy-producing tribes took a cue 
from the Organization of Petroleum Export
ing countries and formed an energy coalition 
called the council of Energy Resource Tribes, 
or CERT for short. The tribes are estimated 
to control hal! of the country's uranium, a 
third of its Western strippable coal, 4 percent 
of its oil and gas and considerable geother
mal, oil-shale and other resources . 

These tribes may hold some of the solu
tions to the nation's energy problems. But 
the solutions won't be painless either for en
ergy companies or for the country because 
Indians have become shrewd energy experts 
who know the value of their land and want 
to control it and to profit !rom its develop
ment. Recently, !or example, CERT hired as 
its director of economics and finance Ahmed 
Kooras, Iran's former deputy minister !or 
economics and oiL He is also the former 
governor and chief economist of the Central 
Bank of Iran. 

Lately Indians are upset because they 
think that in composing its new energy plan, 
the Carter administration ignored a chance 
to help the tribes. Peter MacDonald, the 
dapper chairman of the Navajo tribe and 
leader of CERT, fired off a letter to the Presi
dent, admonishing him for falling to invite 
any Indian representatives to the Camp 
David talks at which the plan was molded. 

Mr. MacDonald complained that while the 
administration is prepared to spend $140 bll
llon on its new program, it requested only $1 
mlllion in fiscal 1980 to help Indians develop 
their energy resources, and Congress is con
sidering allocating even less. Mr. MacDonald 
maintains that directing a hal! a percent of 
the proposed energy budget to Indian en
ergy programs could bring the country an 
additional two million barrels of oil a day 
from Indian resources by 1990. 

"I must ask why-at the very time he 
speaks of unity, of forging a national energy 
consensus-the President has appeared to 
look upon the native Americans o! these 
United States as foreigners," Mr. MacDonald 
fumes. He hints that CERT members, who in 
letters to the President have called them
selves "the native American OPEC," will con
sider selling their resources to countries like 
Japan unless they get some help ltrom the 
U.S. government. 

Mr. MacDonald's letter may have jarred the 
White House because Energy Secretary 
Charles Duncan quickly met with CERT 
leaders and agreed to look into their pro
posals for federal aid , including loan guaran
tees, feasibility studies and office and edu
cation facilities. 

LESS THAN ICE CREAM 
What the tribes want to avoid is a contin

uation of the traditional practice of having 
their leases negotiated solely by the Bureau 
of Indian Affairs. Such leases, Indians say, 
have paid low royalties and given them little 
control over their land. Mr. MacDonald points 
to a coal lease the Navajo tribe has with 
Utah International Inc., a subsidiary of Gen
eral Electric Co. , that pays the same 15-cent
a-ton royalty it did when it was signed 22 
years ago. Coal prices have climbed and lease
holders elsewhere today can get many times 
that royalty, but the Navajo lease has no 
escalator clause to raise royalties with prices. 

"Indians have literally given away their 
resources by the barrel and by the ton," Mr. 
MacDonald says. Ed Gabriel, CERT's execu
tive director, says that Bureau of Indian 
Affairs officials have "done more than a lousy 
job. They've given away Indian coal !or less 
(per ton) than we pay for an ice-cream cone. 
All we've done is subsidize the energy com
panies at the expense of the American 
people." 

Tom Riggs, minerals officer of the bureau 
concedes that "there have been some in
equities no one will deny." And of the Utah 
International lease he says, "At the time , 15 
cents was not bad. The travesty in that one 
is that it has no escalator clause." 

Mr. Riggs says that the bureau always 
has acted with the interests of Indians in 
mind, not the interests of politically power
ful companies or other interest groups, as 
some Indians maintain. "In some ways the 
bureau bas been a constraint," he says. "At 
other times it has prevented (tribes) !rom 
getting ripped off." 

NEGOTIATING LEASES 
At any rate, Indians now would rather do 

it themselves. Led by a new generation of 
leaders and their own lawyers and experts, 
tribes are renegotiating some of the1r OhJ. 
leases. The Navajo, for example, have rene
gotiated a coal lease with Consolidation Coal 
Co. and El Paso Natural Gas Co., and the 
Black Feet tribe is renegotiating oil and gas 
leases with several companies. 

For their part, energy companies say they 
are willing to renegotiate old Indian leases, 
if only to remain on good terms with Indians. 
"We !eel it's good business to do business in 
an atmosphere of mutual respect," explains 
Kirk Blackard, a special Indian negotiator at 
Shell Oil Co. While the federal government 
is the main target of Indlan wrath, energy 
companies also have found that the new 
hard-nosed Indian attitude makes bargain
ing difficult; Shell, !or example, since 1974 
bas been trying to come to terms in renego
tiating a large coal lease with the Crow tribe. 

In the future , Indlans say, they would 
prefer not to lease their land to energy com
panies at all but to control it themselves, 
through joint ventures, service contracts 
(under which companies would extract min
erals for a fiat fee) or through their own 
energy companies. 

"A lease is the sorriest kind of arrange
ment. Total ownership is the best," says La
Danna Harris, an Indian activist who is the 
wife o! Fred Harris, the former U.S. Senator. 
Energy companies. while conceding that joint 
ventures and service contracts won't be easy 
to negotiate. say they are willing to discuss 
them with Indians. 

Mr. MacDonald of the Navajo also says his 
tribe has talked to utilities, including the 
Tennessee Valley AutJhority, about the possi
bility of selling coal and uranium directly to 
utilities , thus bypassing energy companies. 
"At least in coal, the new relationship may 
be with the consumer," says Tom Schappert, 
an attorney for the Crow tribe. But, he asks, 
will the utilities and the tribes be able to 
work together? 

SENDING OUT EXPERTS 
Developing their huge energy reserves in 

such independent ways will, perhaps , require 
more money and expertise than Indians can 
muster. But CERT has established a techni
cal office in Denver, from which a staff of 
geologists. engineers. economists and other 
experts travel to help the organization's 
tribes. Eventually, tribes will start their own 
energy development offices staffed with their 
own people , CERT hopes. 

The Indian s' financial health got a big 
boost recently when the Equitable Life Assur
ance Society agreed to help the CERT tribes 
obtain funds for energy projects. Such back
ing will not only help Indians in their own 
projects but give them clout lf they must 

deal with outside companies. "I would rather 
be in a position where I can bargain on an 
equal basis with an energy company rather 
than be dependent on an energy company," 
says Mr. Correa of the Laguna tribe pueblo. 

Indians are becoming more assertive in 
other ways. They are demanding that the 
energy companies they deal with hire Indian 
workers, provide training and guarantee en
vironmental protection. In one case last year, 
a group of Navajo Indians occupied and shut 
down oil companies' operations on their land 
in protest over several issues, including the 
terms or the tribe's leases with the com
panies. In subsequent meetings, the com
panies agreed to tribal requests !or land
re:;lamation plans, protection of Navajo bur
ial sites, scholarships for young Indlans and 
closer control of company employes. 

The Navajo also have proposed two new 
taxes for energy companies on tribal land. 
The first, a business-activity tax, would take 
5 percent of a company's gross revenues from 
Indian land production over $500,000 an
nually, the second tax would take 3 percent 
of the value of mineral reserves under lease. 
The tribe estimates that the two taxes would 
bring in at least $28 million annually from 
current operations on the reservation. 

But energy companies are unhappy be
cause they already pay state taxes on the 
land , and they don't think they should have 
to pay taxes to two governments. More than 
20 energy companies and ut111ties have filed 
suits to block tJhe proposed Navajo taxes. 

Despite such recent activities, Indians in
sist that they are w1lling to use their energy 
resources to help the U.S ., provided they get 
a fair price. "The tribes by and large are 
not opposed to development; they are pro
ducers ," says CERT's Mr. Gabriel. But he 
adds, "The tribes are saying 'no more de
velopment until you deal on our terms.'" 

Adds Mr. Correa of the Laguna tribe pueb
lo, "We're American citizens. We love our 
country here. We love our land . We're just 
looking to develop our resources."e 

SEVEN-ELEVEN STORES DISCON
TINUE SALE OF ROLL-YOUR-OWN 
CIGARETTE PAPERS 

e Mr. NUNN. Mr. President, I would like 
to submit for the REcORD a news release 
I recently received from the Citizens for 
Informed Choices on Marijuana. Jere W. 
Thompson, the president of the South
land Corp., which operates 6,700 7-Eleven 
convenience stores in the United States 
and Canada, has ordered the discontinu
ance of sales of roll-your-own cigarette 
papers in company-operated stores. I be
lieve that hampering the availability o! 
drug-related paraphernalia is an essen
tial element as we strive for drug con
trol. I commend the action of Mr. 
Thompson and hope that other busi
nesses will follow this positive action on 
the drug front. 

The article follows: 
CITIZENS FOR INFORMED 

CHOICES ON MARIJUANA, INC .. 
Washington , D.C., September 20, 1979. 

WASHINGTON, D.C.-The decision to halt 
the sale of roll-your-own cigarette papers in 
7-Eleven convenience stores is a major step 
forward in the battle against drug abuse, 
particularly among children , a spokesman !or 
Citizens for Informed Choices on Marijuana 
(CICOM) said today. 

Dr. Robert L . DuPont, a member of 
CICOM's professional advisory board, ap
plauded the action by Jere W. Thompson, 
president of Southland Corp., which operates 
the chain of 6700 stores in the U.S. and 
Canada. 

Thompson ordered a halt to the sales of 
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the paper, now used to roll marijuana ciga
rettes, in company-operated stores no later 
than Oct. 1, and recommended similar ac
tion by franchise operators. "As father of sev
en children, I feel that the sale of cigarette 
papers gives credib111ty to the use of drugs 
and this is an area with which I do not want 
my company associated," Thompson said at 
the time. 

"Mr. Thompson's action deserves the ap
plause of every thinking American and 
•businessman dealing wittingly or unwit
tingly in drug-related paraphernalia," Dr. 
DuPont said. "We hope all responsible Amer
icans w111 give equal recognition to the fact 
that marijuana is not a harmless drug, but 
is an exceedingly dangerous one." 

Latest medical and scientific findings 
show clearly that use of marijuana can cause 
severe physical and psychological damage, 
Dr. DuPont emphasized. This is being ag
gravated, he said, by the increasing potency 
of the drug and its increasing use among 
younger and younger children. 

Dr. DuPont is assistant clinical profes
sor of psychiatry at George Washington Uni
versity's school of medicine and is chairman 
of the drug dependency section of the World 
Psychiatric Association. 

CICOM, based in Stamford, CT, is a non
profit, tax-exempt organization of parents , 
physicians, health care of professionals and 
others concerned about the growing use of 
marijuana.e 

COFFEE PRICES MANIPULATED 
e Mr. BAUCUS. Mr. President, this 
month, U.S. negotiators in London are 
working on coffee agreements. As they do 
so, the Senate and the American coffee 
consuming public should be aware that 
coffee prices are much higher than they 
need be. 

A recent Library of Congress study 
conducted at my request to assist an 
ongoing investigation at the Judiciary 
Committee on the Limitations of Con
tracted and Delegated Authority, has in
dicated that this summer's coffee prices 
are over twice as high as normal supply 
and demand factors would dictate. I ask 
that a copy of the CRS study be printed 
in the RECORD at the conclusion of my 
remarks. 
LOCAL GROCERS NOT TO BLAME FOR HIGH COFFEE 

PRICES 

Also following my remarks, I ask to 
have printed an article by Columnist 
Jack Anderson, based in part on the 
subcommittee's study. It reports that it 
is not the local grocer who is to blame 
for such high coffee prices. Rather, it is 
apparent market manipulation at an in
ternational level. 

I understand that U.S. representatives 
at the current coffee negotiations are 
fighting to put an end to the so-called 
"Bogota Group"-a group of coffee ex
porting interests which has been collud
ing to manipulate coffee prices at the ex
pense of the U.S. consumer. 

United States coffee consumers should 
not and will not accept these artificially 
high coffee prices. 

The U.S. Senate should not, and I be
lieve, will not accept artificially high cof
fee prices as some sort of nonappropri
ated foreign aid to wealthy producers in 
coffee exporting countries. 

I hope both coffee producing interests 
and U.S. coffee negotiators are extremely 
sensitive to these facts. The political 

equation is simple and clear. I doubt 
whether any constituent-consumer in 
this country will appreciate either arti
ficially high coffee prices or those who 
are manipulating these prices to keep 
them high. 
COFFEE CARTEL MAY FORCE CONSUMER BOYCOTT 

If prices do not soon begin to reflect 
supply and demand, I will not be alone in 
urging Americans to cut back consump
tion of coffee significantly. I need not 
remind coffee exporters that past cut 
backs in consumption, bordering on boy
cott, amply demonstrated the power of 
aroused U.S. consumers. 

Members of the Senate may wish to 
inform their constituencies of the cur
rent price situation. If coffee producers 
insist on acting like OPEC, the political
ization of coffee trade which will surely 
fallow can only lead to an organized ef
fort to cut consumption. Indeed, it may 
lead to Senate review of aid and other 
relations with coffee exporting nations. 

Mr. President, one way Members of 
the Senate may respond to constituents 
angry with inflation is to urge the ad
ministration to be firm in insisting that 
any coffee producing cartel must be dis
banded. The United States should in
sist that coffee producers halt any at
tempts to manipulate the international 
coffee market. 

Should coffee prices remain out of line 
with real supply and demand, it will be 
appropriate for Members of Congress to 
use their close contact with home con
stituencies as a means to publicize the 
problem and promote concerted consum
er action. 
(Foro the Washington Post, Sept. 20 , 1979] 

PRICE GOUGING BY THE COFFEE CARTEL 
(By Jack Anderson) 

There's apparently no end to the inter
national cartels that rip off the American 
consumer. Already gouged by the oil-produc
ing nations and a uranium syndicate that 
have multiplied the cost of energy, Americans 
are also paying twice as much as they should 
for their coffee. The cause: price rigging by 
coffee-growing countries. 

That is the conclusion of a confidential 
congressional report prepared for Sen. Max 
Baucus (D-Mont.). His judiciary subcom
mittee is conducting an extensive probe of 
commodity prices. 

"The actual current price [of coffee]." the 
study reports, "is approximately double the 
price that would be consistent with the his
torical supply-and-demand relationship." 

The reason, the report says, is that "coffee
producing nations are taking action to keep 
prices artificially high." 

The astronomical rise in coffee prices a 
few years ago was blamed on the so-called 
"black frost" in Brazil. We reported earlier 
that the Gre::~.t Coffee Shortage really wasn't 
as bad as the coffee producers claimed-that, 
in fact , it was partially contrived as a means 
of just ifyin g the huge price increase. 

But sources told our associate Gary Cohn 
that the price rise was primarily caw:ed by 
the market manipulations of the interna
tional coffee cartel. This gang of board room 
bandidos is known as the "Bogota Group," 
after the capital of Colombia, home of the 
fictitious bean-picker Juan Valdez of the cof
fee commercials. 

But the extra dollar or more per pound 
paid by American coffee lovers doesn't go 
to the Juan Valdezes of the world. Crop fail
ures simply mean hard times !or the coffee 
plantation workers. 

The Bogota Group's main reason for exist
ence is to see that the price of coffee stays 
high even when market conditions should 
dictate a drop . The coffee cartel was de· 
scribed to us by one source as "a mini
OPEC." 

With a multimlllion-dollar slush fund, the 
cartel buys and sells coffee on the interna
tional commodities market to ensure that 
the price stays up. So whether you take one 
lump or two , one thing is certain: You'll 
keep getting your lumps from the coffee 
cartel. 

REPORT OF COFFEE PRICES PREPARED FOR 
SENATOR MAX BAUCUS, CHAIRMAN, JUDI
CIARY SUBCOMMITTEE OF THE LIMITATIONS 
OF CONTRACTED AND DELEGATED AUTHORITY; 
CONGRESSIONAL RESEARCH SERVICE, Au
GUST 27, 1979 
Over the past few months, the price of 

green coffee has increased and U.S . coffee 
companies have been increasing the whole
sale price of ground coffee . Procter and 
Gamble Co., of which the Folger Coffee Co . 
is a division, announced a 6 percent increase 
in wholesale ground coffee prices on May 3. 
This was the first price increru:e since March 
1977. In early June 1979, Procter and Gamble 
increased prices another 10 percent. Similar 
price increases were announced by other 
companies. According to a Wall Street Jour
nal article, Procter and Gamble noted that 
"during the five-week period when Procter 
and Gamble raised its wholesale price 16%, 
green coffee costs rose 20 % ." The article also 
stated that the N.Y. spot market price for 
green coffee was $1.84 per pound June 7, up 
43 percent from $1.29 in early February. 

In a July report on the coffee situation, 
the U.S . Department of Agriculture (USDA) 
estimated that 1979/ 80 world coffee produc
tion would be 78.3 million bags, 3 million 
bags larger than the previous year. Export
able prOduction is estimated to be 58.3 mil
lion bags, 4 percent more than the 56 .1 mil
lion bags available in 1978/ 79 . Both world 
and exportable production levels are esti
mated to be higher than in any year since 
at least 1975/ 76 and the average of the pre
vious five years. World demand for cotiee 
continued to be strong and is increasing in 
some countries. In response to cheaper prices, 
per capita consumption in the U.S. is recov
ering from 1977 low levels. 

USDA reports that the cold wave which 
hit the Brazllian coffee growing area on 
May 30-June 1, 1979 caused "significant" 
damage to the trees thereby affecting the 
1980/ 81 crop but only causing minor damage 
to the 1979/ 80 crop . 

The BrazUian Coffee Institute (IBC), 
which controls the availab111ty and export 
price of cotiee, suspended trading at that 
time. The IBC estimates that the current Once the "black frost" crisis was over, cof

fee supplies increased and prices began drop
ping somewhat. They began dropping, that 
is , until a few months ago when the major 
U.S . coffee companies adopted significant in
creases in the wholesale price of ground cof
fee . They took the action in respon~e to a 
20 percent hike in prices by Brazil, which 
grows about one-third of the world's coffee 
beans. 

. coffee crop will be reduced by about 9 per
cent and the 1980/ 81 crop reduced from a 
potential 26 mlllion bags, by 7 million bags 
or 27 percent. Brazil's production is esti
mated to be up 2.5 milllon bags from 1978/ 79 
and exportable production is estimated to 
increase by 2 million bags. 

The Brazllians once again blamed a frost
though admitting it was not nearly as serious 
as the one in 1975. 

A field team from the Office of the U.S. 
Agricultural Attache in Brazil also made a 
survey of the affected area and estimated 
that the 1980/ 81 crop would decrease 6 
million bags from a potential of 26 to 28.5 
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million bags. The team also speculated that 
the size of the current crop would not be 
aJ!ected greatly but that it could be of a. 
lower quality. 

The International Coffee Organization 
(!CO) maintains a world composite price 
for green coffee which may be used to com
pare current and past average world prices. 
In response to an earlier frost in Brazil 
and other factors, the reo monthly compos
ite price for coffee ( 1976 agreement basis) 
last peaked in April 1977 at $3.15 per pound. 
Coffee prices continued to decline until 
February 1979 when the average monthly 
price was $1.28 per pound. The yearly aver
ages for 1977 and 1978 were $2.30 and $1.55 
per pound respectively. During this spring, 
prices climbed to $1.49 per pound in May 
and then shot up to $1.91 per pound in June 
in response to the early unfavorable weather 
in Brazil. The average monthly price in 
July was $2.00 per pound. Since then prices 
have been declining, reaching $1.86 per 
pound August 14. The period in which the 
coffee crop is especially vulnerable to cold 
weather will be over around the end of 
August. 

In response to coffee company actions to 
increase prices, one commodity analyst 
quoted in a Wa.ll Street Journal article 
stated, "I'm not suprised at the size of the 
increase or the fact that it's effective imme
diately, even though it will take some time 
before the green beans (bought at present) 
will appear as a roasted product." Others 
noted that roasters' inventories were at rela
tively low levels. 

Per your request, an update of the CRS 
study relating coffee supplies and prices was 
performed. Since the last study, USDA has 
revised the figures for world coffee begin
ning stocks: therefore, a new series of data 
representing total coffee supply was used. 
The following table provides information 
on the price estimates according to the 
model and the actual reo annual compos
ite price (1968 agreement basis). 

MODEL ESTIMATED AND ACTUAL COFFEE PRICES 

[Cents per poundJ 

Year 

1976.-----------------------
1977------------------------
1978.-----------------------
1979.-----------------------

1 January to Aue. 16 averaee. 

Model 
estimate 

67.51 
74.48 
78.45 
78.31 

ICO composite 
price 

142.48 
256.39 
162.32 

I 160.58 

On the basis of this analysis, it appears 
that the actual current price is approximate
ly double the price that would be consistent 
with the historical supply and demand re
lationship. Again, non-supply factors have 
a significant impact on the price level. For 
example, some have alleged that coffee pro
ducing nations are taking actions to keep 
prices artificially high.e 

NEW MEXICO: FIRST IN CHILE 
PRODUCTION, BUT CATI'LE DOM
INATE RECEIPTS 

e Mr. DOMENICI. Mr. President, the 
following article highlights the state of 
agribusiness in New Mexico. It details 
the successes New Mexicans have 
achieved as well as enumerating chal
lenges which will confront us in the fu-
ture. I ask that it be printed in the REc
ORD: 

The article follows: 

NEW MEXICO: FIRST IN CHILE, BUT CATTLE 
DOMINATE RECEIPTS 

(The "Land of Enchantment" ranks sixth 
nationally in sheep and high as well in sor
ghum and peanut production.) 

Every state should be first in something. 
Wisconsin has its dairy cows, Idaho its po

tatoes, Iowa its hogs, Washington its apples, 
Georgia its peanuts and Texas its cattle. 

New Mexico, not to be left out, has ... you 
guessed it ... its chile. 

New Mexico's leadership in chile produc
tion has spawned interesting organizations 
such as the International Connoisseurs of 
Green & Red Chile Society, as well as a pri
vate enterprise called New Mexico Chile 
Lovers' Supply. The latter sells chile jewelry, 
"Chile-lover" T-shirts, chile-lover cook books 
and New Mexico chile samplers, which are de
signed as "care packages" for chile-starved 
folks unfortunate enough to live outside 
Dona Ana County, where most of New Mex
ico's chile is grown. 

Small wonder that chile is an official state 
symbol. 

Non-chile lovers Inight point out, however, 
that chile represented less than 2% of the 
value of New Mexico's agricultural com
modities in 1977. 

When the hard econoinic facts are spread 
out, chile takes a distant b.ack seat to several 
of The Land of Enchantment's other farm 
commodities. 

The union's 47th state (admitted 1912) de
votes 88 % of its nearly 78 million acres (fifth 
largest in the nation) to rangeland. With an 
average annual precipitation of only 14 ln., 
much of the state is poorly suited for any 
other use. The state had 11,400 farxns with 
sales of $1,000 or more in 1978. 

In 1976 cattle and calves led a.ll agricul
tural products with more than $426 million 
in cash receipts. Dairy products were second 
with more tha.n $44 million, followed by a.ll 
vegetables at a little more than $40 Inilllon, 
hay at a bit more than $36 million, sorghum 
with almost $30 million, wheat and com at 
about $20 Inillion each and cotton at about 
$18.5 Inillion. 

Cash receipts for sheep and l.ambs were 
more than $18 Inillion. Fruit 'and nuts ac
counted for $16 million, with pecans repre
senting almost 81% of that total. Eggs ac
counted for nearly $15 mlllion. 

WATER, LAND USE 

Like many of its fellow western states, New 
Mexico faces major water and land use issues. 

Agriculture uses about 90 percent of the 
state's land and water, according to Bill 
Stephens, dd.rector of the New Mexico Depart
ment of Agriculture. 

The state had 1,358,170 acres of irrigated 
cropland in 1977. Of that, 815,560 acres were 
irrigated by groundwater, 368,250 by surface 
water (principally from the Rio Grande, 
Pecos, San Juan and Canadian rivers) and 
174,360 by a combination of the two. A little 
more than 1 million acres are gravity irrd
gated and the balance sprinkler irrigated. 

Much of the cropland irrigated by gro,nd
water is in the eastern part of the state. 
Water tables there are being depleted in some 
areas at a rate that would make irrigation 
impossible shortly after the turn of the 
century. 

The Ogallala Basin, which is the main ir
rigation source in the plains regions around 
Clovis and Portales, is gradually being de
pleted. To compound the problem, the cost 
of energy to pump water out is rising, and dr
rigators are caught in a cost squeeze. "Al
most an impossible situation," observes 
Stephens. 

"Everything we do, we think about water 
problems," notes Dr. Merle Niehaus, head of 
New Mexico State University's agronomy de
partment. The situation wdll become more 

critical, he said, as population and industr~ 
grow and increase the demand for water. 

Ultimately, there is hope that the state's 
water needs can be met by using its vast re
sources of saline water. 

Of 20 billion acre feet of water under the 
state, 15 b1llion lis brackish and not currently 
usable by agriculture, according to Niehaus. 

Genetics research aimed at developing 
plants that can ut111ze saline water or a mix
ture of that and salt-free water is underway. 
The U.S. Department of the Interior has 
selected Alamogordo as a site for a $3 million 
experimental desalinization plant. While 
there are many ways to produce fresh water 
from saline sources, none developed so far 
is econoinical. 

LAND USE CONCERNS 

Land use is another major issue in New 
Mexico. One-third of the state is federal 
land, about 45 percent is privately owned 
and the balance is either state owned or con
trolled by Indian tribes. 

The Bureau of Land Management ha.s re
duced stocking rates on some federal range
lands. Grazing allotments in one area were 
cut an average of 14 percent, with some re
duced more than 50 percent. Lawsuits chal
lenging the reductions have been filed. 

The situation is a "nasty one" and "is go
ing to get worse before it gets better," sa.ld 
one observer. 

Adding to the problem is designation of 
lands as recreational or wilderness areas, and 
implementation of multiple-use prograxns. 

As running cattle on certain lands becomes 
less profitable, it is anticipated that ranchers 
will become fewer but larger. 

CATTLE DOMINATE 

Cash receipts from cattle and calves in re
cent years have averaged about 66 percent of 
New Mexico's total income from all agricul
tural products and 80-90 percent of livestock 
receipts. 

Beef cows are distributed throughout the 
state. The inventory of 602,000 on Jan. 1, 
1979, compares with 620,000 a year earlier and 
a record high of 714,000 in 1975. 

New Mexico's feedlots are concentrated on 
the eastern side of the state, where feed is 
most available. Feedlot numbers decreased 
from 140 in 1972 to 50 in 1977. In 1977, 294,-
000 fed cattle were marketed.. 

Dr. Arnold Nelson, head of NMSU's depart
ment of aniinal and range sciences, said he 
thinks the state's feedlot industry has basi
cally stabilized at its current size. In the long 
run, he said, cattle feeders will probably be 
feeding more milo, although prices make it 
econoinical to import corn at times. 

DAmY INDUSTRY SECOND 

New Mexico's dairy industry, with cash 
receipts of more than $44 mlllion in 1976, was 
the state's second largest contributor to farm 
income. Nonetheless, dairy product receipts 
were only 10 percent of receipts from cattle 
and calves that year. 

The state has very close to 125 dairies, of 
which about 15 have the majority of the 33,-
000 cows. Most dairies are located in the Al
buquerque and Portales areas. 

Dr. Donald Miller, NMSU animal scientist, 
predicts that cow numbers and possibly dairy 
farms w111 increase within the next few years 
d11e to ava1lab111ty of dairy feed, encourage
ment for more production by the Associated 
Milk Producers, Inc. (the nation's largest 
dairy co-op) and discoura~ement o! dairy 
farming in other parts of the U.S.-partic
ularly California. 

SHEEP AND LAMBS 

In 1977 New Mexico ranked sixth nation
ally in the number o! sheep and lambs on 
farms, and its lamb crop was lOth largest 
in the nation. The state currently has about 
555,000 bead on hand. 
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Sheep and lambs are the third largest 

contributor to livestock receipts. In 1976 
they accounted for more than $18 million. 
About 45 percent of the state's sheep popu
lation is located in three southeastern coun
ties. Another 23 percent is located in the 
northwestern corner of the state. 

Industry observers expect numbers to be 
stable or slightly increasing in the near 
future. 

POULTRY, SWINE 

In 1977 New Mexico's poultry and egg re
ceipts were about $14.5 million. Poultry 
numbers have increased steadily since there 
were about 682 ,000 layers in 1965. On Jan. 1, 
1979, the state had a little more than 2.1 
million chickens on hand , up 75 percent 
from 1975. More than half of those chickens 
are concentrated in three layer flocks. 

New Mexico has no commercial broUer 
operations and only two commercial turkey 
operations. 

New Mexico's hog production is concen
trated in the southern part of the state, 
primarlly the southwest, and most hogs are 
marketed in Phoenix. In 1976 swine ac
counted for $9.3 million in cash receipts . The 
approximately 60,000 hogs in the state are 
widely distributed among producers, with 
only about a dozen individuals having 100 
or more sows. 

CROP PRODUCTION 

Alfalfa is New Mexico's leading cash crop. 
In 1976 hay accounted for a little more than 
$36 million in cash receipts , ranking as the 
state's third largest agricultural commodity. 
In 1977 alfalfa production established a new 
state record, 1,040 ,000 tons, about 93 percent 
of the state's total hay production. Alfalfa 
was harvested on 231 ,000 acres with a yield 
of 4.5 tons per acre. 

Cotton production in 1977 totaled 173,000 
bales from 137,300 harvested acres. American 
Pima cotton registered an average yield of 
621 lb . per harvested acre, the highest since 
1939, the first year records were kept. 

Almost an cotton is grown under irriga
tion. Production has been declining in the 
long term. 

GRAINS 

New Mexico's grain belt lies in the east
central and northeastern parts of the state, 
its plains region. Wheat, sorghum and corn 
production is concentrated here, although 
these crops are grown throughout the state. 

Wheat and sorghum make up a large share 
of New Mexico's dry-land acreage , while corn 
and barley are mostly grown on irrigated 
acree.ge. 

Corn for grain production set a state record 
for the third consecutive year in 1977. Nearly 
10.3 mUlion bushels were produced, a 2 per
cent increase over the previous year and 37 
percent increase since 1975. Farmers har
vested 114,000 acres in 1977, the most since 
1946, and yield was 90 bushels per acre. 

Sorghum grain was harvested on 238.000 
acres in 1977, yielding 11.4 million bushels. 

Winter wheat production of 8.8 million 
bushels in 1977 was up 5 percent from 1976. 
The 421 ,000 harvested acres were up from 
245,000 the previous year. 

About 4 ,000 acres of durum wheat were 
harvested in 1977. 

VEGETABLES 

Chile, lettuce and onions, New Mexico's 
leading vegetables, are grown mainly in the 
Rio Grande Valley near Las Cruces. 

Vegetables of an types accounted for a 
little more than $40 million in farm income 
in New Mexico in 1977. 

Total value of the state's chile peppers, 
16,600 tons grown on 10,900 acres , was about 
$14.2 million. 

New Mexico's onion production of a little 
more than 1 million cwt. from 3,200 harvested 
acres was valued at more than ~8 million. 

Lettuce was the third most valuable veg-

etable. The 728 ,000 cwt. grown on 3,750 har
vested acres was valued at more than $6.1 
million. 

FRUIT, NUTS 

The value of fruit and nut production in 
New Mexico in 1976 was almost $16 million. 
Pecans and apples dominated that, with 
pecans accounting for almost $13 million and 
apples almost $3 million .e 

P. J. "SQUEAK" KEENAN 
• Mr. BAUCUS. Mr. President, last Fri
day marked the passing of a dedicated 
public servant and a long time personal 
friend, P. J. "Squeak" Keenan. Squeak's 
passing ended a civic and public service 
career which spanned nearly five dec
ades. At the time of his death, he was 
a county commissioner for Deer Lodge
Anaconda, Mont. Squeak served as a city 
councilman, school board member, 
Democratic county chairman and State 
senator. He worked tirelessly on many 
local projects, particularly youth recrea
tion and sports programs. 

Squeak through his deeds exemplified 
the meaning of public trust and service. 
His spirit and enthusiasm were infec
tious. In recent years , when public 
esteem for government and its officials 
has waned, Squeak continually encour
aged young people to become involved in 
community affairs and elective political 
office. 

Often civic leaders are taken for 
granted. Many of their deeds and good 
works go unnoticed. It is for this reason, 
I make these remarks part of the REcoan. 
During my public career I worked with 
Squeak on numerous issues and projects. 
I appreciated his sage counsel and ad
vice. His presence will be sadly missed 
in the smelter city. I extend my sym
pathy to his devoted family and many 
friends . He was a public servant in the 
fullest sense of the word.e 

PUBLIC LIABILITY FOR FOREIGN 
ARMS SALES 

• Mr. BAUCUS. Mr. President, when the 
revolutionary government of Iran took 
over, Iran had $12.6 billion worth of 
arms orders pending with the United 
States. Most of these orders have since 
been canceled by the unilateral action 
of the Khomeini government. My con
cern, then and now, centers around what 
financial liability, if any, the American 
Government might incur as a result of 
these cancelations. 

Some purchases of U.S. weapons tra
ditionally are handled on a government
to-government basis, with the Pentagon 
acting as middleman. When the same 
government uses American-made weap
ons, it orders them from the Defense De
partment, which then signs a procure
ment contract with the domestic manu
facturer. A trust fund is created, into 
which the contracting foreign country 
periodically deposits sums of money ade
quate to cover the purchases. 

Because I felt apprehensions then, as 
I do now, that the American taxpayer 
might end up footing the bill for these 
cancellations, I joined with my col
league, Senator RIEGLE of Michigan, in 
seeking a GAO evaluation of the Iranian 

Trust Fund and arms situation. That re
port was made public the first week of 
August. Its findings are ominous and 
most unsettling. 

Our foreign military sales program is 
riddled with management problems. The 
public treasury may be liable for billions 
of dollars worth of arms contracts can
celed by Iran, according to the study. 
GAO concludes that DOD has failed to 
charge foreign governments for hun
dreds of millions of dollars worth of 
weapons. The report also specifies that 
DOD cannot identify which weapons 
were purchased from domestic defense 
contractors with billions of dollars the 
Department received from foreign enti
ties. 

The study also states that DOD does 
not require foreign governments to keep 
enough funds on deposit to cover costs 
of contracts. Contracts usually specify 
that a manufacturer will receive pay
ment, in the form of damages or a pen
alty, if an order is canceled, to cover 
overhead, equipment, and related costs. 
The report states that in the case of 
Iran, policy may force the United St~tes 
to use general treasury funds to reim
burse American manufacturers whose 
weapons sales were canceled by the 
Khomeini regime. 

Further, the report shows that there 
are institutional evils characterizing all 
such foreign trust funds, the worst of 
which is the lack of a central disbursing 
authority. Any of our military services 
may disburse funds from a military trust 
fund without ascertaining what pay
ments will be made by other services out 
of that same fund. The right hand knows 
little of what the left hand is doing. 
These problems are of many years stand
ing. 

The report indicated that while no 
contractor has sought, through court ac
tion, to compel the Public Treasury to 
make good on such cancellations; such a 
suit, if brought, might well hold our Gov
ernment liable. 

DOD did not even maintain a separate 
reserve account to cover potential termi
nation costs. When the Shah was ousted, 
the Department "could not readily de
termine the value of potential termina
tion costs, nor did it know precisely what 
was available for such costs." 

Iranian deposits that the Department 
does maintain may be insuffi.cien t to cover 
remaining unpaid bills and cancellation 
costs. As of June 30, the Iranian Trust 
Fund had a balance of $112 million, with 
no new money coming from the Khomeini 
regime. The average disbursement rate 
has been $125 million per month. 

Finally, DOD has depleted the trust 
fund , according to the report by GAO, 
by continuing to make payments to con
tractors for Iranian weapons in hopes of 
finding a second buyer. 

If any top corporate executive ran his 
company in this way, the company would 
go broke and the executive would be 
fired. 

Now there are published reports that 
our Government is dealing with the Kho
meini regime in the arms purchasing 
area. Before such activities are pursued 
further, it is incumbent upon the Con
gress, as guardian of the Public Treas-



26126 CONGRESSIONAL RECORD- SENATE September 25, 1979 
ury, to ascertain from DOD just what is 
going on. 

Is the trust fund depleted? Is the Pub
lic Tr~asury already liable? If so, to what 
amount? What specific steps is DOD tak
ing to put its financial house in order 
regarding such sales and how is it imple
menting GAO's recommendations? Cer
tainly, these questions require specific, 
thoughtful, and comprehensive responses, 
before any further agreements 01' sales 
activities are entered into. 

The taxpaying public is willing to com
mit whatever resources are necessary for 
a more than adequate defense. But it is 
unwilling to stand still for slipshod ad
ministration of programs which may al
low military contractors to stage a raid 
on the Public Treasury that would make 
the pirates of the Spanish Main green 
with envY. 

I have a responsibility to the taxpayers 
of my State to raise these questions. If 
DOD does not respond satisfactorily, then 
I feel other steps are in order.• 

UNITED STATES-CANADA ENVIRON
MENTAL COOPERATION: THE FI
NAL REPORT ON THE WATER 
QUALITY OF THE POPLAR RIVER 

e Mr. BAUCUS. Mr. President, on Au
gust2,1977, theinternationalJointCom
mission <IJC) , following provisions of the 
Boundary Waters Treaty, began a proj
ect with wide implications for United 
States-Canada relations. The Govern
ments of the United States and Canada 
requested the IJC to examine and report 
on the water quality effects of the ther
mal power station of the Saskatchewan 
Power Corp. and its ancillary facilities, 
including coal mining, at a site near 
Coronach, Saskatchewan. Also, the IJC 
was to make recommendations which 
would assist both Governments in assur
ing that provisions of article 4 of the 
treaty are upheld. 

I endorse this step. It has important 
implications for Montana, and with con
sideration to long-term future relations 
between the United States and Canada, 
it has implications for the whole of our 
common border regions. 

I believe, however, that the time al
lowed for public comment has been in
adequate. Only recently I visited north
eastern Montana, and it is clear to me 
that the residents of this region do not 
believe they have been consulted ade
quately. Thus, I urge the IJC to extend 
the public comment period. In addition, 
the IJC should conduct further hearings. 
I want ample public participation in this 
important process. 

I would like to commend the Govern
ment of Canada and the Province of Sas
katchewan for a willingness to cooperate 
in establishing and maintaining a system 
of monitoring devices. This will help us 
all to better understand the pollution of 
the water and air of the Poplar River 
Basin. I stand ready to assist in the de
velopment of mitigation measures in or
der to assure specific corrective action 
should environmental impacts resulting 
from the projects become significant. 

The water quality report increases the 
acceptable level of TDS <total dissolved 

solids) to 1,500 mg/L. I would point out, 
the standard acceptao~e .L&Vel ol ·.l.L.:J n.....,; 
oeen m the range of 1,000 mg/L. Many 
residents of the Poplar River Basin in 
Montana have serious reservatio.1.1s re
garding this recor.tll.u.cHC4.,...; .<- . . t..!~ be t,. 1~ 

lJC to further examine what should be 
the appropriate, recommended level. 

I am also concerned aoout tne in
creased concentration OI ooron. .tilgh 
levels of boron may ailect agriClU.ltural 
crop production, particwarly irrigated 
alfalfa and barley. We should understand 
more about boron concentration, espe
cially durmg the growing season. 

This is not JUSt a Montana concern, I 
might add. Other border regions are af
fected as well, in the United. btates and 
in Canada. Additionally. the boron data 
is inadequate. We should obtain mo.re 
primary data. 

Water quantity apportionment is 
equally important. I am concerned that 
the present plan will result in a 50-
percent reduction of duck production, 
which is a vital environmental cons-Laer
ation as well as a concern to sportsmen. 

And last, I can only underscore tne 
necessity for the Governments of the 
United States and Canada to work more 
closely. This last month, for example, I 
found it necessary to call for a United 
States-Canada transboundary air quality 
agreement. Both sides are guilty of ne
glecting a serious subject. This step, 
nevertheless, has resulted in an encour
aging response from Canadian officials. 
Canada's Minister of the Environment, 
John Fraser, and others agree that an 
agreement is badly needed. I have urged 
Secretary of State Vance likewise to act 
as quickly as possible. 

Resolution of these issues should be
and can be-a way to demonstrate to the 
people of the United States and Canada 
that our Governments are committed to 
solving these complex environmental 
problems cooperatively.• 

PRESENCE OF SOVIET TROOPS IN 
CUBA 

Mr. DOLE. Mr. President, the Sena
tor from Kansas just rises to suggest 
that maybe one thing that could be con
sidered tomorrow would be, perhaps, the 
resolution the Senator from Kansas in
troduced with reference to the presence 
of Soviet troops in Cuba. 

It would seem to me that tomorrow or 
the next day or the next day or some
time very soon it is a resolution which 
could be considered by the Senate. 

It does provide two options: The first, 
the removal of the Soviet troops in 
Cuba before we bring up the SALT II · 
agreement; or, second, a finding and a 
report by the President to the Senate that 
any troops in Cuba, any Soviet troops 
in Cuba, do not pose a threat to any 
country in this hemisphere. 

The Senator from Kansas suggest 
that it is very timely, and I would be 
very happy to call that up tomorrow if 
we need something to do. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER <Mr. 
ExoN). The clerk will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. BAYH. Mr. President, I ask unani
mous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

CIVIL RIGHTS COMMISSION AU
THORIZATION ACT OF 1979 

Mr. BAYH. Mr. President, I ask that 
the Chair lay before the Senate a mes
sage from the House of Representatives 
on S. 721. 

The PRESIDING OFFICER laid before 
the Senate the following message from 
the House of Representatives: 

Resolved, That the bill from the Senate 
(S. 721) entitled "An Act to amend the Civil 
hlghts Act of 1957 to authorize appropria
tions for the United States Commission on 
Civil Rights for fisoa.l yea.r 1980", do pass with 
the following amendments: 

Strike out a.ll after the enacting clause, 
and insert: 
· That this Act may be cited a.s the "Civil 
Rights Commission Authorization Act of 
1979". 

SEc .. 2 . Section 106 of the Civil Rights Act 
of 1957 (42 U.S.C. 1975e) is amended to read 
as follows: 

"AUTHORIZATION OF APPROPRIATIONS 

"SEc. 106. There are authorized to be ap
propriated not to exceed $14,000,000 to carry 
out the provisions of this Act for the fiscal 
year ending September 30, 1980.". 

Amend the title so as to read: "An Act to 
amend section 106 of the Civil Rights Act 
of 1957 to raise the limitation on appropria
tions for the United States Commission on 
Civil Rights.". 

UP AMENDMENT NO. 569 

Mr. BAYH. Mr. President, I move that 
the Senate concur in the amendments 
af the House of Representatives to the 
text of the bill with an amendment, 
which I send to the desk and ask for its 
consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 
The Senator from Indiana (Mr. BAYH) pro

poses an unprinted amendment numbered 
569: 

Immediately following "1979" insert the 
following new section and renumber Section 
2 a.s Section 3: 

Sec. 2 . Section 104 of the Civil Rights Act 
of 1957 (42 U.S.C. 1975c) is amended by 
inserting at the end the following: 

"(g) The Commission shall continue to 
appraise the laws and policies of the Federa.l 
Government with respect to denials of equal 
protection of the laws under the Constitu
tion involving Americans who are members 
of eastern- and southern-European ethnic 
groups and shall report its findings to the 
Congress. Such report shall include an anal
yris of the adverse consequences of affirma
tive action programs encouraged by the Fed
eral Government upon the equal opportunity 
rights of the~e Americans.". 

Mr. BAYH. Mr. President, I would just 
like to state to the Senate that that lan
guage is the result of a compromise be
tween the House of Representatives and 
the Senate on a measure which the Sen
ator from North Carolina <Mr. HELMS) 
and the Senator from Indiana discussed 
and added to the bill when it went 
through the Senate, relative to the im-
portance of finding out just exactly what 
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is the condition with respect to the rights 
of eastern and southern European eth
nic groups. I think this language handles 
it very appropriately, and I suggest that 
the Senate go along with the amend
ment. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the motion of the 
RP.nator from Indiana. 

The motion was agreed to. 
Mr. BAYH. Mr. President, I move that 

the Senate disagree to the amendment of 
the House to the title of the bill. 

The motion was agreed to. 
Mr. BAYH. Mr. President, I thank my 

colleagues and the Presiding Officer for 
their patience. 

I move to reconsider the vote by which 
the amendments of the House, as 
amended, were agreed to. 

Mr. STEVENS. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

EXTENSION OF FEDERAL HOUSING 
ADMINISTRATION MORTGAGE IN
SURANCE AUTHORITIES 
Mr. wn..LIAMS. Mr. President, I send 

a joint resolution to the desk and ask 
unanimous consent for its immediate 
consideration, as in legislative session. 

The PRESIDING OFFICER. The joint 
resolution will be stated by title. 

The assistant legislative clerk read as 
follows: 

A joint resolution (S.J. Res. 105) to provide 
for a. temporary extension of certain Federal 
Housing Admini&tration authorities, a.nd for 
other purposes. 

The PRESIDING OFFICER. Is there 
objection to the present consideration of 
the resolution? 

Mr. ROBERT C. BYRD. Mr. Presi
dent, reserving the right to object, what 
is the joint resolution about? 

Mr. wn..LIAMS. Extension of FHA 
mort;ga;ge insurance authorities. 

Mr. STEVENS. Mr. President, reserv
i.Il!g the right to object, ·also it is my un
derstanding this matter was cleared with 
the Senator from Utah <Mr. GARN) . We 
have no objeotion. 

Mr. ROBERT C. BYRD. All right. I 
have no objection. 

The PRESIDING OFFICER. Without 
objection, the joint resolution will be 
considered as having been read the sec
ond time at length, amd the Senate will 
proceed to iJts considemtion. 

Mr. WILLIAMS. This joint resolution 
is necessary to prevent the expiration of 
a number of vital housing authorities of 
the Department of Housing and Urban 
Development. These authorities are set 
to expire on September 30, 1979. The 
resolution would extend these authori
ties to November 1, 1979, to allow com
pletion of the conference committee on 
H.R. 3875, the Housing and Community 
Development Amendments of 1979, which 
continues the programs through fiscal 
year 1980. 

Mr. President, this proposed joint 
resolution would extend, through Octo
ber 31, 1979, the authority of the Sec
retary of Housing and Urban Develop
ment to: 

Insure mortgages or loans under cer
tain HUD-FHA mortgage or loan insur
ance programs contained in the National 
Housing Act; 

Administratively set interest rates for 
FHA-insured mortgage loans to meet the 
market at rates above the statutory 
maximum; and 

Enter into obligations to make reha
bilitation loans under section 312 of the 
Housing Act of 1964. 

Additionally, it would extend, to No
vember 1, 1979, the authority of the 
Government National Mortgage Insur
ance Association to enter into new com
mitments to purchase mortgages under 
the interim mortgage purchase author
ity contained in section 313 of the Na
tional Housing Act, as added by the 
Emergency Home Purchase Assistance 
Act of 1974. 

It also would extend certain authori
ties under title V of the Housing Act of 
1949 with respect to the Farmers Home 
Administration rural housing programs. 

Under existing law, these authorities 
will remain available only through Sep
tember 30, 1979. H.R. 3875, the "Housing 
and Community Development Amend
ments of 1979," as passed by both the 
House and the Senate, would extend 
these authorities for another year 
through September 30, 1980. The pro
posed joint resolution is designed to pro
vide a temporary extension of these 
authorities to avoid interruption in the 
administration of the affected programs 
in the likely event H.R. 3875 is not 
enacted prior to September 30. 

With respect to the HUD-FHA mort
gage insurance authority, the proposal 
would extend authorities under the fol
lowing programs: Title !-property im
provement and mobile home loan insur
ance; section 203-basic home mortgage 
insurance; section 207-rental housing 
insurance; section 213---cooperative 
housing insurance; section 220-reha
bili.tation and neighborhood conservation 
housing insurance; section 221-housing 
for moderate-income and displaced fam
ilies; section 222-mortgage insurance 
for servicemen; section 223-miscella
neous housing insurance, including in
surance in older, declining urban areas 
and for existing multifamily housing 
projects, and refinancing of the existing 
debt of existing hospitals; section 231-
housing for the elderly; section 232-
nursing homes; section 233-experimen
tal housing; section 234--condominums; 
section 235-homeownership for low-in
come families; section 236---rental and 
cooperative housing for lower income 
families; section 237--.special mort
gagors; section 240-homeowner pur
chases of fee simple title; section 241-
supplemental loans for multifamily 
housing projects; section 242-hospitals; 
section 243-homeownership for middle
income families; section 24~mortgage 
insurance on a coinsurance basis; sec
tion 245-graduated payment mort
gages; title VIII-armed forces-related 
housing; title X-land development; and 
title XI-group practice facilities. 

The proposed extension of these insur
ing authorities is necessary to guarantee 
the uninterrupted availability of FHA 
mortgage insurance during the period 

between the September 30 expiration 
date and enactment of the 1 year exten
sion of these authorities under H.R. 3875. 

An extension of the authority of the 
Secretary of Housing and Urban Devel
opment administratively to set interest 
rates is designed to assure that the Sec
retary will retain the :flexibility to set 
interest rates to meet the market at rates 
above the statutory 6 percent maximum 
as necessary. 

Extension of GNMA's authority to 
make commitments to purchase mort
gages whenever economic conditions are 
having a severe effect on the housing 
industry will allow GNMA to remain 
available as a tool to counter recession
ary conditions in housing production. 

The proposed extension of the Secre
tary's authority to make rehabilitation 
loans under section 312 of the Housing 
Act of 1964 is needed to continue the op
eration of this popular and successful 
community preservation and revitaliza
tion tool. 

Without respect to the Farmers' Home 
Administration rural housing programs, 
it would extend through October 31, 1979, 
the Secretary of Agriculture's authority 
under the following programs: Section 
515-loan insurance for rental or coop
erative housing and related facilities for 
elderly, handicapped, or moderate-in
come persons or families in rural areas; 
section 517-loans and loan insurance 
for low- or moderate-income dwellings; 
and section 523--grants or loans for 
mutual and self-help housing. 

It is my understanding that the im
mediate consideration of this resolution 
has been cleared on both sides. 

The joint resolution <S.J. Res. 105) 
was considered, ordered to a third read
ing, read the third time, and passed, as 
follows: 

S.J. RES. 105 
Resolved by the Senate and House of Rep

resentatives of the United States of Amertca 
in Congress assembled, 
EXTENSION OF FEDERAL HOUSING ADMINISTRA

TION MORTGAGE INSURANCE AUTHORITIES 
SECTION 1. (a) Section 2(a) of the National 

Housing Act is amended by striking out 
"October 1, 1979" in the first sentence and 
inserting in lieu thereof "November 1, 1979". 

(b) Section 217 of such Act 1s amended 
by striking out "September 30, 1979" a.nd 
inserting in lieu thereof "October 31, 1979". 

(c) Section 221(f) of such Act 1s amended 
by striking out "September 30, 1979" in the 
fifth sentence and inserting in lleu thereof 
"October 31, 1979". 

(d) Section 235(m) of such Act 1s amended 
by striking out "September 30, 1979" and in
serting in lieu thereof "October 31, 1979". 

(e) Section 23·6 ( o) of such Act is amended 
by striking out "September 30, 1979" and in
serting in lieu thereof "October 31, 1979". 

(f) Section 244(d) of such Act is amend-
ed-

( 1) by striking out ·•september 30, 1979" 
in the first sentence a.nd inserting in lieu 
thereof "October 31, 1979"; a.nd 

(2) by striking out "October 1, 1979" in the 
second sentence and inserting in lieu thereof 
"November 1, 1979••. 

(g) Section 245 of such Act is amended by 
striking out "September 30, 1979" where it 
appears a.nd inserting in lieu thereof "Octo
ber 31, 1979". 

(h) Secti~n 809 (f) of such Act is amended 
by striking out "September 30. 1979" in the 
second sentence and inserting in lleu thereof 
"October 31, 1979". 
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(i) Section 810 (k) of such Act is amended 

by striking out "September 30, 1979" in the 
second sentence and inserting in lieu thereof 
"October 31, 1979". 

(j) Section 1002(a) of such Act is amended 
by striking out "September 30, 1979" in the 
second sentence and inserting in lieu thereof 
"October 31, 1979" . 

(k) Section 1101 (a) of such Act is amend
ed by striking out "September 30, 1979" in 
the second sentence and inserting in lieu 
thereof "October 31 , 1979". 

EXTENSION OF FLEXmLE INTEREST RATE 
AUTHORITY 

SEc. 2. Section 3 (a) of the Act entitled "An 
Act to amend chapter 37 of title 38 of the 
United States Code with respect to the vet
erans' home loan program, to amend the Na
tional Housing Act with respect to interest 
rates on insured mortgages, and for other 
purposes" , approved May 7 , 1968, as amended 
(12 U.S.C. 1709-1). is amended by striking 
out "October 1, 1979" and inserting in lieu 
thereof ''November 1, 1979" . 

EXTENSION OF EMERGENCY HOME PURCHASE 

ASSISTANCE ACT OF 1974 

SEc. 3. Section 3 (b) of the Emergency 
Home Purchase Assistance Act of 1974 is 
amended by striking out " October 1, 1979" 
and inserting in lieu t hereof "November 1, 
1979". 

REHABILITATION LOANS 

SEc. 4. Section 312 (h) of the Housing Act 
of 1964 is amended-

(1) by striking out " September 30, 1979" 
and inserting in lieu thereof " October 31, 
1979"; and 

(2) by striking out "October 1, 1979" and 
inserting in lieu thereof "November 1, 1979". 

EX.TENSION OF RURAL HOUSING AUTHORITIES 

SEc. 5. ta) Section 513 of the Housing Act 
of 1949 is amended by striking out "Sep
tember 30, 1979" where it appears in clauses 
(b) , (c) , and (d) and inserting in lieu there
of "October 31, 1979". 

(b) Section 515 of such Act is amended 
by striking out "September 30, 1979" where 
it appears in paragraph (b) (5) and inserting 
in lieu thereof "October 31, 1979". 

(c) Section 517(a) (1) of such Act ls 
amended by striking out "September 30, 
1979" and inserting in lieu thereof "October 
31, 1979". 

(d) Section 523(f) of su<:h Act is amend
ed-

(1) by striking out "O<ltober 1, 1979" 
where it appears in paragraph (f) and in
serting in lieu thereof "November 1, 1979"; 
and 

(2) by striking out "September 30, 1979" 
where it appears in such paragraph (f) and 
Inserting in lieu thereof "October 31, 1979". 

Mr. ROBERT C. BYRD. Mr. President, 
I move to reconsider the vote by which 
the joint resolution was passed. 

Mr. WILLIAMS. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. ROBERT C. BYRD. Mr. President, 
I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. Presi
dent, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
obje<:tion, it is so ordered. 

EXECUTIVE SESSION 
Mr. ROBERT C. BYRD. Mr. Presi

dent, I ask unanimous consent that the 

Senate go into executive session to con
sider the nomination under Office of the 
Special Representative for Trade 
Negotiations. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk will 
state the nomination. 

OFFICE OF THE SPECIAL REPRE
SENTATIVE FOR TRADE NEGO
TIATIONS 

The second assistant legislative clerk 
read the nomination of Reubin O'D. 
Askew, of Florida, to be Special Repre
sentative for Trade Negotiations, with 
the rank of Ambassador Extraordinary 
and Plenipotentiary. 

The PRESIDING OFFICER. Without 
objection, the nomination is considered 
and confirmed. 

Mr. ROBERT C. BYRD. Mr. Presi
dent, I move to reconsider the vote by 
which the nomination was confirmed. 

Mr. STEVENS. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. ROBERT C. BYRD. Mr. Presi
dent, I ask that the President be im
mediately notified of the confirmation 
of all the nominations confirmed today. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

LEGISLATIVE SESSION 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Senate 
resume the consideration of legislative 
business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

QUORUM CALL 

Mr. ROBERT C. BYRD. Mr. President, 
I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. CANNON. Mr. President, I ask 
unanimous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMTRAK REORGANIZATION ACT 
OF 1979-CONFERENCE REPORT 

Mr. CANNON. Mr. President, I submit 
a report of the committee of conference 
on H.R. 3996 and ask for its immediate 
consideration. 

The PRESIDING OFFICER (Mr. 
ExoN ) . The report will be stated. 

The legislative clerk read as follows: 
The committee of conference on the dis

agreeing votes of the two Houses on the 
amendments of the Senate to the bill (H.R. 
3996) to amend the Rail Passenger Service 
Act to extend the authorization of appropri
ations for Amtrak for 3 additional years , and 
for other purposes, having met , after full and 
free conference. have agreed to recommend 
and do recommend to their respective Houses 
this report, signed by a majority of the 
conferees. 

The PRESIDING OFFICER. Without 
objection, the Senate will proceed to the 
consideration of the conference report. 

(The conference report will be printed 
in the proceedings of the House of 
Representatives.) 

Mr. CANNON. Mr. President, the con
ference report has been agreed to. I think 
we have worked out an equitable agree
ment with the House. 

Mr. President, I move that the Senate 
approve the conference report. It has 
been cleared on both sides of the aisle. 

Mr. STEVENS. There is no objection. 
I am happy to join with the Senator from 
Nevada. 

The PRESIDING OFFICER. The ques
tion is on agreeing to the conference 
report. 

The conference report was agreed to. 
Mr. CANNON. Mr. President, I ask 

unanimous consent that the requirement 
for the printing of the conference re
port on H.R. 3996 as a Senate document 
be waived. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. CANNON. Mr. President, I sug
gest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ORDER FOR RECESS UNTIL 
TOMORROW 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that when the 
Senate completes its business today, it 
stand in recess until the hour of 12 noon 
tomorrow. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

TENTATIVE PROGRAM 

Mr. ROBERT C. BYRD. Mr. Presi
dent, the continuing resolution was re
ceived in the Senate today. The Appro
priations Committee will meet tomorrow 
to mark up that resolution. If the report 
can be filed tomorrow and if it can be 
printed overnight and be available on 
Thursday, it could be taken up on Thurs
day, provided the 3-day rule is waived. 

The Senate cannot act on the debt 
ceiling measure until the House sends 
it over. The House presumably will act 
tomorrow. It should be received some
time in the mid- to late afternoon. 

On the drug law reform bill, S. 1075, 
we have a time agreement and we can do 
that on Thursday. We could on tomor-

. row, but there is some problem with Sen
ators who will not be here tomorrow, 
who have a prominent part in that bill. 
They will not be here tomorrow, so it 
will have to be Thursday. 

As to the energy efficiency bill, S. 1398, 
we have a time agreement on that bill, 
but we need a budget waiver and we 
should have a budget waiver on that bill 
by Thursday. 
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So that is about it, Mr. President. 

There are other measures on the calen-

dar that, for various and sundry reasons,

cannot be taken up. So the Senate is

awaiting action, marking time until the

measures I have mentioned are ready to

be taken up here.

Next week, we shall have the ñrst of

the energy bills that have been reported

out of the Energy Committee, the Energy

Mobilization Board measure. We hope to

have a conference report on the standby

gas rationing proposal. The House is, I

hope, going to act on three additional

appropriations bills. We are awaiting

action by the House on those three bills.

By the end of next week, possibly, the

Senate will be ready to act on one or

more of the appropriations bills that, for

one reason or another, have not ad-

vanced to the stage of being calendared.

So, come next week, things w£11 look

better. We shall have more business. We

shall have more business this coming

Thursday.

So, that is about it. I thought we had

better have something in the RE:coRD to

indicate why there is a little bit of a lag

tomorrow. But business will probably

pick up tomorrow afternoon, who knows ? 


-

RECESS UNTIL TOMORROW

Mr. ROBERT C. BYRD. Mr. President,

there being no further business to come

before the Senate-I look north, south,

east, and west-I move, in accordance

with the previous order, that the Senate

stand in recess until the hour of 12

o'clock noon tomorrow.

The motion was agreed to; and, at

6:45 p.m., the Senate recessed until to-

morrow at 12 noon.

i-- -

NOM

INAT

ION

S

Executive nominations received by the

Senate September 25, 1979:

DEP

ART

MEN

T OF STA

TE

Harry Roberts Melone, of New York, a For-

elgn Service officer of class 2, to be Ambas-

sador Extraordinary and Plenipotentiary of

the Unlted States of America to the Republic

of Rwanda.

ENVIRONMENTAL PROTECTI ON AGENCY

Eckardt C. Beck, of New Jersey, to be an

Assistant Administrator of the Environ-

mental Protection Agency, vlce Thomas Cash

Jorling, resigned.

I N THE ARMY

The following-named omcers for temporary

appointment in the Army of the United

States to the grade indicated, under the pro-

visions of title 10, United States Code, sec-

tions 3442 and 3447:

To be brigadier genera¿

Col. Robert W. Ríscassi,  

          , Army

of the United States (lieutenant colonel, U.S.

Army).

Col. Robert J. Sunell,            , U.S.

Ar

my

.

Col. James T. Bramlett,            , U.S.

Army.

Col. Frederick F. Woerner, Jr.,  

            

U.S. Army.

Col. Charles F. Briggs,              Army of

the United States (lieutenant colonel, U.S.

Army).

Col. Richard S. Kern,            , Army of

the United States (lieutenant colonel, U.S.

Army).

Col. Donald R. Morelll,            , Army 

of the United States (lieutenant colonel, U.S.

Army).

Col. James L. Dozier,            , Army of

the United States (lieutenant colonel, U.S.

Army).

Col. Peter G. Burbules,            , U.S.

Army.

Col. Kenneth E. Lewi,            , U.S.

Army.

Col. Norman E. Archibald,            , U.S.

Army.

001. Richard G. Graves,  

          , Army

of the United States (lieutenant colonel, U.S.

Army).

Col. Roger J. Price,  

          , Army of

the United States (lieutenant colonel, U.S.

Army).

Col. Hugh J. Quinn,            , U.S.

Army.

Col. Jimmy D. Ross,            , Army of

the United States (lieutenant colonel, U.S.

Army).

Col. James F. Mceall,  

          , Army

of the United States 

(lieutenant colonel,

U.S. Army).

Col. Carl W. Stlner,            , Army

of the United States (lieutenant colonel,

U.S. Army).

Col. Charles G. Prather, IV,  

           


Army of the United States (lieutenant colo-

nel, U.S. Army).

Col. Mark J. Sisinyak,            , Army

of the United States (lieutenant colonel,

U.S. Army).

Col. William E. Odom,            , U.S.

Army.

Col. Donald P. Whalen,  

          , Army

of the United States (lieutenant colonel,

U.S. Army).

Col. Thomas C. Nelson,            , U.S.

Army.

Col. John W. N

icholson,  

          , Army

of the United States (lieutenant colonel,

U.S. Army).

Col. Donald M. O'Shel,  

          , Army

of the United States (lieutenant colonel,

U.S

. Arm

y).

Col. John M. Kirk,            , Army of

the United States (lieutenant colonel), U.S.

Arm

y).

Col. Robert B. Adams,            , U.S.

Army.

Col. Richard W. Wllmot,              Army

of the United States (lieutenant colonel,

U.S. Army).

Col. Douglas S, Smith,            , U.S.

Army.

Col. Henry J. Schumacher,             


Army of the United States (lieutenant colo-

nel, U.S. Army) . 


Col. August R. Pede,            , U.S.

Army.

Col. 

Charles E. Getz,  

          , Army

of the United States (m

ajor, U.S. Army) .

Col. Stanislaus J. Hoey,             


U.S.

 Arm

y.

Col. Walter C. Cousland,             


U.S

. 

Arm

y.

Col.

 

Benjamin 

J. Pellegrini,        

    , Army of the United States (lie

utenant

colonel, U.S. Army) .

Col. Philip H. Mason,            , U.S.

Ar

my

.

Col.

 

Charles

 W. Brown,            ,


U.S. Army.

Col. George K. Withers, Jr.,        

    , Army of the United States (lieutenant

colonel, U.S. Army) . 


Col .  

Jack

 

B .  Farris,

 

Jr.,

 

           , 


Army of the United S

tates (lieutenant colo-

nel, U.S. Army) . 


Col. Harold M

 

Davis, Jr.,             


Army of the United States (lieutenant colo-

nel, U.S. Army) . 


Col.

 

William

 

C. Roll,             


Army of the United States (lieutenant colo-

nel, U.S. Army) . 

Col. Lloyd K. Rector,              U.S.

Ar

my

.

Col. Sidney Davis,              Army

of the United States (lieutenant colonel,

U.S. Army).

Col. Charles H. Edmiston, Jr.,        

    , Army of the United States (lieutenant

colonel, U.S. Army).

Col. Bobby J.

 

Mad

dox, 

 

       

     

Army of the United States (lieutenant colo-

nel, U.S. Army)

Col. John T. Myers,              Army

of the United States (lieutenant colonel,

U.S. Army).

Col. Church M. Matthews, Jr.,              

Army of the United States (lieutenant

colonel, U.S. Army)

Col. James R. Hall, Jr.,              Army

of the United States (major, U.S. Army).

Col. Donald J. Gudinas,              Army

of the United States (major, U.S. Army) . 


Col. Charles E. Teeter,              Army

of the United States (lieutenant colonel,

U.S. Army).

Col. Claude T. I vey,  

          , Army of

the United States (major, U.S. Army).

Col. Hardin L. Olson, 

Jr.,  

            

Army of the United States (lieutenant

colonel, U.S. Army) 

.

Col. Christian Patte,  

          , Army of

the United States (lieutenant colonel, U.S.

Ar

m

y)

.

Col. Howard C. Whittaker,              

U.S.

 Arm

y.

Col. John W. Foss,            , Army of

the United States 

(lieutenant colonel, U.S.

Army),

Col. Henry G. Watson,              U.S.

Army.

Col. Lincoln Jo

nes I I I ,  

            Army

of the Unlted States (lieutenant colonel,

U.S

. Arm

y).

Col. Llyle J. 

Barker, Jr.,  

            U.S.

Army.

Col. Eugene 

Fox,  

            A

rmy of the

United

 

Sta

tes

 

(lieutenant colonel, U.S.

Arl

ny

).

Col. Jullus P

arke

r, Jr

.,  

     

       A

rmy

of the 

United States 

(lleutenant colonel,

U.S

. Arm

y).

Col. John C. 

Bahnsen, Jr., 

 

            

Army of the Unite

d States 

(lie

utenant

colonel, U.S. Army) .

Col.

 Bern

ard 

M. 

Herrin

g, 

Jr., 

     

      

  

Army of 

the Unite

d 

States 

(lie

utenant

colo

nel,

 U.S.

 Arm

y).

Col. 

Gary 

L. Turner,

  

      

      U.S.

Army.

Col. R

lchard G

. C

ardillo,  

     

       U.S.

Ar

m

y.

Col. T

homas P. MGHugh, 

 

      

      A

rmy

of the

 Unite

d States

 (lieut

enant

 colon

el,

U.S. Army)

Col. 

Charles F. Dren

z, 

 

     

       U.S.

Army.

Col. Todd P. Graham,  

        

    U.S.

Ar

m

y.

Col. James 

M. Hesson,  

        

    U.S.

Army.

Col. A

llen K. O

no,  

      

    , Army of the

United States

 (lieutenant colonel, U.S.

Ar

m

y)

.

CONFIRMATIONS

Execu

tive 

nominations confirm

ed by

the S

enate September 2

5, 1979:

OFFI CE 

OF T

HE SPECI AL REPRESENTATI VE F

OR

TRA

DE 

 NEG

OT

IAT

IO

NS

Reubln O. D. Askew, of Florida, to be Spe-

cìal Representative for 

Trade N

egotiations,

with t

he rank of A

mbassa

dor Extraordinary

and

 Plen

ipote

ntiar

y.

The above

 nomination was approved sub-

ject to

 the nominees commitments 

to r

e-

spond to 

requests to 

appear and testify b

e-

fore any 

duly constituted committ

ee of the

Senate.
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THE JUDICIARY 

Bailey Brown, of Tennessee, to be a U.S. 
circuit judge for the sixth circuit. 

Cornelia G. Kennedy, of Michigan, to be 
U.S. circuit judge for the sixth circuit. 

Mary M. Schroeder, of Arizona, to be U.S. 
circuit judge for the ninth circuit. 

Richard D . Cudahy, of Wisconsin, to be 
U.S. circuit judge for the seventh circuit. 

Abner J . Mikva, of Illinois, to be U.S. cir
cuit judge for the District of Columbia cir
cuit. 

Boyce F. Martin, Jr ., of Kentucky, to be 
U .S. circuit judge for the sixth circuit. 

Otto R. Shopil, Jr., of Oregon, to be U.S. 
circuit judge for the ninth circuit. 

Edward C. Reed, Jr., of Nevada, to be U.S. 
district judge for the district of Nevada. 

Avern Cohn, of Michigan, to be U .S. dis
trict judge for the eastern district of Michi-
gan. · 

Stewart A. Newblatt, of Michigan, to be 

U.S. district judge for the eastern district of 
Michigan. 

William L . Hungate , of Missouri, to be U .S. 
district judge for the eastern district of Mis
souri. 

Howard F. Sachs, of Missouri, to be U.S. 
district judge for the western district of 
Missouri. 

John V. Parker, of Louisiana, to be U .S. 
district judge for the middle district o! 
Louisiana. 

Scott 0. Wright, o! Missouri, to be U.S. 
district judge !or the western district of 
Missouri. 

Zita L . Weinshienk, of Colorado, to be U.S. 
district judge for the district of Colorado. 

Jim R. Carrigan, of Colorado, to be U.S. 
district judge !or the district of Colorado. 

Richard M. Bilby, of Arizona, to be U.S. 
district judge for the district o! Arizona. 

Veronica D. Wicker, o! Louisiana, to be 
U .S. district judge for the eastern district 
of Louisiana. 

John M. Shaw, of Louisiana, to be U.S. 
district judge for the western district of 
Louisiana. 

Falcon B. Hawkins, of South Carolina, to be 
U.S. district judge for the district of South 
Carolina. 

C. Weston Houck, of South Carolina, to be 
U.S. district judge for the district of South 
Carolina. 

George Arceneaux, Jr ., of Louisiana, to be 
U.S. district judge for the eastern district of 
Louisiana. 

Patrick E. Carr, of Louisiana, to be U .S. 
district judge for the eastern district of 
Louisiana. 

Benjamin F. Gibson, of Michigan, to be 
U.S. district judge for the western district of 
Michigan. 

Douglas W . Hillman, of Michigan, to be 
U.S. district judge for the western district of 
Michigan. 

HOUSE OF REPRESENTATIVES-Tuesday, September 25, 1979 
The House met at 12 o'clock noon. 
Rev. Deryl Fleming, pastor, Ravens

worth Baptist Church, Annandale, Va., 
offered the following prayer: 

The eternal God is your dwelling place, 
and underneath are the everlasting 
arms.-Deuteronomy 33: 27a. 

Eternal God: 
We give Thee thanks for the goodness 

which accompanies us all the days of our 
lives, and for Thy mercies fresh every 
day. 

Grant us wisdom and courage for to
day's tasks. 

May we serve Thee by seeking the com
mon good and serving even the least of 
our brothers and sisters. 

For those who work here--Congress
men, aides, clerks, pages, maintenance 
and security personnel, and others-we 
ask grace for their difficulties, joy in their 
privileges, faithfulness in their respon
sibilities. 

For our Nation's other citizens we ask 
the same. 

Hallowed be Thy name, 0 Lord; Thy 
kingdom come, Thy will be done, on 
Earth and in our lives as it is in heaven; 
for Thine is the kingdom, the power, and 
the glory forever. Amen. 

THE JOURNAL 

The SPEAKER. The Chair has exam
ined the Journal of the last day's pro
ceedings and announces to the House his 
approval thereof. 

Pursuant to clause 1, rule I, the Jour
nal stands approved. 

MESSAGE FROM THE PRESIDENT 

A message in writing from the Presi
dent of the United States was communi
cated to the House by Mr. Chirdon, one 
of his secretaries, who also informed the 
House that on the following dates the 
President approved and signed bills of the 
House of the following titles: 

On September 21, 1979: 
H.R. 2774. An act to authorize appropria

tions !or fiscal years 1980 and 1981 under the 
Arms Control and Disarmament Act, and for 
other purposes. 

On September 24, 1979: 
H.R. 4392 . An act making appropriations 

for the Departments of State, Justice, and 
Commerce, the judiciary, and related agencies 
for the fiscal year ending September 30, 1980, 
and for other purposes. 

MESSAGE FROM THE SENATE 
A message from the Senate, by Mr. 

Sparrow, one of its clerks, announced 
that the Senate agrees to the report of 
the committee of conference on the disa
greeing votes of the two Houses on the 
amendments of the House to the bill 
(S. 210) entitled "An act to establish a 
Department of Education." 

The message also announced that the 
Senate agrees to the amendment of the 
House to a bill of the Senate of the 
following title: 

S. 275. An act for the relief of Leah Mi 
Cohen. 

MAKING IN ORDER ON WEDNESDAY, 
SEPTEMBER 26, 1979, OR ANY DAY 
THEREAFTER, CONSIDERATION 
OF CONFERENCE REPORT ON H.R. 
111, PANAMA CANAL ACT OF 1979 
Mr. MURPHY of New York. Mr. 

Speaker, I ask unanimous consent that 
it shall be in order for the House to con
sider on Wednesday, September 26, 1979, 
or any day thereafter, the conference re
port on the bill <H.R. 111) to enable the 
United States to maintain American 
security and interests respecting the 
Panama Canal, for the duration of the 
Panama Canal Treaty of 1977, and that 
said conference report shall be consid
ered as read when called up for con
sideration. 

The SPEAKER. Is there objection to 
the request of the gentleman from New 
York? 

There was no objection. 

CAMPAIGN FINANCING-A SINGLE 
STANDARD SHOULD APPLY TO 
ALL SEEKERS OF OFFICE 

(Mr. FRENZEL asked and was given 
permission to address the House for 1 
minute and to revise and extend his 
remarks.) 

Mr. FRENZEL. Mr. Speaker, yesterday 
at this time I pointed out that Senator 
KENNEDY was enjoying an unfair advan
tage of 110 to 1 over others seeking the 
Presidency. A loophole in the election 
laws allows individuals to give $5,000 to 
each Kennedy committee so long as it 
is independent and he has not declared. 
Declared candidates are allowed one 
committee and only $1,000 from any 
individual. 

But the unfair advantage is not 110 
to 1; it is 180 to 1 because there are now 
36--count them-36 independent Ken
nedy committees. 

It is miraculous that the press has 
failed to notice that the setter of stand
ards for honorable campaign financing 
behavior is cheerfully accepting a double 
standard for his own campaign. The non
candidate's unfair advantage is a na
tional irony and a national outrage. 

Those of us who are interested in good, 
fair election laws are breathlessly await
ing a statement from the Senator or his 
committees that a single standard should 
apply to all seekers of office. As long as 
money which is illegal to all others is 
pouring into the Kennedy campaign, I 
suppose we will wait in vain. 

THE SUSAN B. ANTHONY DOLLAR 
(Mr. PAUL asked and was given per

mission to address the House for 1 min
ute and to revise and extend his re
marks.) 

Mr. PAUL. Mr. Speaker, this morning 
the Committee on Banking, Finance and 
Urban Affairs started to hold hearings on 
the Susan B. Anthony dollar as to 
whether or not we should continue mint-

ing this coin. I find this somewhat 
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